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Pleas of Privilege and Their Effect Upon 
Subsequent Pleading 


By HERMAN ULMER of the Jacksonville Bar 


Considerable uncertainty seems to exist at the bar with reference to the 
course of subsequent pleadings after a plea of privilege has been filed by 
the defendant, claiming the right of being sued either in the county of 
his residence, or in the county in which the cause of action arose, or in 
the county in which the property in litigation is located, as provided by 
Section 4219, C. G. L. 1927. Where pleas to the merits are filed simul- 
taneously with the plea of privilege, there is, of course, no difficulty, as 
it is well settled that pleas of privilege and pleas in bar may be filed 
at the same time. Painter Fertilizer Co. v. DuPont, 54 Fla. 288 So. 507. 


But if a demurrer to the declaration is filed along with the plea of pri- 
vilege, and is later overruled, can the defendant then file his pleas to 
the merits without waiving the plea of privilege? Or must the defend- 
ant hazard the outcome of the case entirely upon his ability to prove his 
plea, or upon the discretionary power of the court to permit him to 
file pleas in bar after the plea of privilege has been disposed of? 


The precise point never having been passed upon by the Supreme 
Court, the attorney in such a situation finds himself in a serious dilem- 
ma. He can not always be sure of proving to a jury’s satisfaction the 
facts alleged in his plea of privilege. He must assume and be prepared 
against the possibility that at the trial the issue on his plea of privilege 
will be found against him. - He would then find himself before the jury 
entirely naked of any plea to the merits, although he may have a com- 
plete defense at hand. In such a situation, the judgment is quod recu- 
peret. See McLendon J. Lurton, 83 Fla. 263, 91 So. 913, citing Bishop 
v. Camp, 39 Fla. 517, 22 So. 735, where is was said: 


“The plea interposed by defendant was a plea in abatement. 
It was not a plea to the jurisdiction of the court. It sought to 
make available the privilege accorded to defendant by our sta- 
tutes of being sued in a county other than that in which the 
action was brought. Russ vs. Mitchell, 11 Fla. 80; Gibbs vs. 
Davis, 27 Fla. 531, 8 South. Rep. 633. Issue having been joined 
as to the truth of this plea, and the issue having been found in 
favor of the plaintiffs, the court should have awarded judg- 
ment peremptory, quod recuperet, and not a default for want of 
a plea.” 


And the trial court has been held to be justified in refusing a de- 
fendant permission to plead in bar under such circumstances. Nettles v. 
Gulf Fertilizer Co., 78 Fla. 490, 83 So. 298; Knights of Pythias v. Stroud, 
107 Fla. 152, 144 So. 324. 
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On the other hand, if he files pleas to the merits when his demurrer is 
overruled, he fears that he may thereby waive his plea of privilege. A 
similar uncomfortable alternative confronts him where a plea of privi- 
lege and a plea in bar are filed simultaneously and then a demurrer to 
the plea in bar is sustained with leave to amend or to file additional 
pleas. If amended or additional pleas are filed, does such action waive 
the plea of privilege? 


It is unfortunate that such technical procedural questions can still 
arise, particularly when they may very seriously affect the substantial 
rights of the parties. The right to be sued in the county of his resi- 
dence, or where the action arose might be of vital importance to the 
defendant, and yet the actual facts might be in dispute, so that a jury’s 
verdict on the plea would be problematical. At the same time, if forced 
to trial on the merits, the defendant, of course, should be able to have 
the benefit of such defense on the merits as may exist. Uncertainty as 
to procedure in such situations creates a hazard to which defendant 
should not be subjected. On principle, a defendant should be able to 
file his plea of privilege without in any way disturbing the usual course 
of pleadings. 


The confusion and diversity of opinion which exist is due to the pe- 
culiar nature of the plea of privilege. It is a hybrid, being neither a plea 
in abatement, in the strict sense of the word, nor a plea in bar. In the 
earlier decisions, however, the plea was unqualifiedly denominated a 
“plea in abatement.” Bucki v. Cone, 25 Fla. 1, 6 So. 160; Curtis v. How- 
ard 33 Fla. 251, 14 So. 812 McLendon v. Lurton, supra. And in a fair- 
ly recent case a plea in abatement was called a “plea of privilege.” Lake 
v. State, 100 Fla. 367, 129 So. 843. Such nomenclature, whether rightly 
or wrongly, naturally suggests the application of many principles pecu- 
liar to pleas in abatement. 


That a plea of privilege is not a true plea in abatement, is evident 
when we analyze its nature. A plea in abatement goes either (a) to the 
jurisdiction of the court over the subject-matter or the parties, (b) to 
defects in the parties plaintiff or defendant; or (c) to defects in the 
writ or declaration. Ruch v. Adams, 102 Fla. 983, 136 So. 719. The plea 
of privilege does none of these. It even admits, for the purpose of the 
moment, the jurisdiction of the court and the sufficiency of the parties, 
the writ and the declaration. But, it goes on to say, under the facts as 
alleged, the defendant has a special statutory right, or privilege, of hav- 
ing this case tried in another county. In only one respect does the plea 
partake of the nature of a plea in abatement, and that is that if sustain- 
ed, the judgment is, not that the defendant “go hence without day,” but 
that the action terminate without prejudice to the institution of a new 
suit on the same cause of action. 


This distinction has now been clearly recognized by the Supreme 
Court. In Ritch v. Adams, supra, the most recent case on the subject, 
the Court said: 


“While this court has held that ‘a plea of privilege to the 
venue is a plea in abatement’ * * * yet it appears that the rule 
requiring a strict construction of pleas in abatement as such 
does not apply to pleas of privilege, even though a plea of privi- 
lege partakes more or less of the nature of a plea in abatement. 
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* * * The courts, under our statute should look to the substance 
rather than the form in which the plea is couched. 


“The rule therefore that ‘correctness of form is matter of sub- 
stance, and any defect of form is fatal’ * * * does not apply with 
such strictness to pleas of privilege of defendants to be sued in 
their resident county where authorized by statute. 


“A plea of privilege to be sued in the resident county of de- 
fendants, strictly speaking, is not a plea either to the jurisdict- 
ion of the court nor a plea in abatement as known at common 
law. * * * 


“Neither the writ, its service, nor the declaration in the in- 
stant case are subject to an attack for defects or mistake by a 
plea of privilege, as such a plea under the statutes of this state 
is allowed to abate the suit only to the extent of having the 
suit tried in the resident county of defendants.” 


It will be noted that in this decision the Court does not go to the 
length of holding that a plea of privilege is subject to nane of the rules 
applicable to a plea in abatement. The actual holding was that the rule 
of strict construction that makes correctness of form a matter of sub- 
stance, does not apply to a plea of privilege. The Court specifically 
pointed out that such a plea “partakes more or less of the nature of a 
plea of abatement.” 


It is submitted that the only way in which such a plea partakes of 
the nature of a plea in abatement is in its effect on the suit, if it is sus- 
tained. In neither case does proof of the plea result in a final judgment 
that makes the cause res adjudicata. In each case the effect of the plea 
is merely to stop the further prosecution of the particular action in 
which suit was filed, without prejudice to the institution of a new ac- 
tion. Ritch v. Adams, supra; Lake v. State, supra, McLendon v. Lurton, 
83 Fla. 263, 91 So. 113. 


The fear that the filing of pleas to the merits will automatically waive 
a prior filed plea of privilege is unquestionably due to the fact that 
such is the law with reference to true pleas in abatement. Hart v. Turck, 
15 Ala. 675; Burnham v. Webster, 5 Mass. 266; Brown v. Illiers, 127 
Conn. 84; Gilmore v. Howland, 26 Ill. 200; Wilson v. Oliver, 1 Stew 
(N.J.) 46; Sheppard v. Graves, 14 How. 505, 14 L. Ed. 518; 1 Encyc. 
P. & P. 33; 1 Corpus Juris, 272; Tidd’s Practice, 630; Tyler’s Stephen on 
Pleading, 370. This uncertainty may also have been contributed to in 
some degree by the holding of our Supreme Court that the presentation 
of pleas in bar “with” a plea of privilege is not an implied waiver of 
the privilege; in other words, that the pleas in bar may be filed simul- 
taneously with the plea of privilege. Painter Fertilizer Co. v. DuPont, 
54 Fla. 288, 54 So. 507. 


It has been contended that this language means, by implication, that 
since a plea to the merits may be filed “with” or simultaneously with” 
a plea of privilege, it can not be filed subsequently. The only possible 
argument to support such a construction is that the Supreme Court has 
never specifically held the subsequent filing of a plea in bar does not 
waive the privilege. But neither has the Supreme Court ever held to 
the contrary. The point has never been decided at all. Nevertheless, 


: 
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because of this uncertainty, it is the fairly well esablished practice in 
some circuits never to file a plea to the merits after a plea of privilege 
has once been filed. 


“In McLeod v. State, —Fla.— 143 So. 594, it was said, 
obiter dicta, that the privilege may be asserted by a plea in the 
nature of a plea in abatement, filed before or with pleadings to 
the merits. The language used, however, is susceptible of the 
interpretation that the pleas to the merits may be filed after a 
plea of privilege, only in the event the plea of privilege fails. 
It does not clearly meet the problem of whether a pleading to 
the merits may be subsequently filed when there is in the rec- 
ord an undisposed of plea of privilege, without thereby waiv- 
ing the privilege.” 


While the Supreme Court has not had this indentical point presented 
to it, it has had occasion to state, on a number of occasions, how the 
privilege in question may be waived. A consideration of the Court’s 
language on these occasions indicates quite clearly that the privilege 
will be considered as waived, only when the defendant actually waives 
it, or shows a positive intention not to insist upon it. There is nothing 
in the decisions to indicate that the privilege will be deemed to be waiv- 
ed on a trivial technicality of pleading, or that the defendant will be 
in any way prejudiced in the defense of his case on the merits because 
he asks for the benefit given him by statute. 


It is significant to note that while the question of waiver has been 
discussed in many of the decisions of the Supreme Court, and while 
it has been said (in Painter Fertilizer Co. v. DuPont, supra) that: 


“The privilege given by the statute to a defendant who is 
a natural person may be expressiy waived, or it may be im- 
pliedly waived as by failing to plead it, or by abandoning it af- 
ter it is pleaded,” 


there are only five cases in which the privilege has actually been held 
to have been waived, viz: Edwards v. Union Bank, 1 Fla. 1386; Bucki v. 
Cone, 25 Fla. 1, 6 So. 160; Baker & Holmes Co. v. Indian River Bank, 
61 Fla. 106, 55 So. 836; Director General v. Into, 83 Fla. 377, 91 So. 
269; Payne v. Ivy, 83 Fla. 4386, 93 So. 143. 


In four of these, (Edwards v. Union Bank, Bucki v. Cone, Baker & 
Holmes v. Indian River Bank, and Director General v. Into) the privi- 
lege was not claimed until the case reached the Supreme Court on ap- 
peal. It was, of course, held in each instance that it was too late to 
raise the question. Obviously, if the defendant submits to a trial on 
the merits without invoking his privilege at all, he has indicated a very 
definite intention not to avail himself of it. The waiver results, it will 
be noted, not from the manner in which it is pleaded, but because it has 
not been pleaded at all. 


In the other case, (Payne v. Ivy) the defendant first filed a demur- 
rer to the declaration. After the demurrer was overruled, the plea of 
privilege was filed. It was held that the filing of the demurrer waiv- 
ed the privilege. The waiver, it will be observed, resulted from demur- 
ring before claiming a privilege, thus again indicating an affirmative 
intention to proceed on the merits. It was not held that. the privilege would 
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have been waived, had the plea of privilege and the demurrer been fil- 


ed at the same time, and then, after demurrer overruled, pleas in bar 
had been filed. 


It seems to be clear that the claim to the statutory privilege is re- 
garded by the courts with favor and the trend of the decisions indicates 
a reluctance to apply the principle of waiver in the absence of a clear 
intent not to demand the privilege. Certainly there is no case on rec- 
ord where a plea of privilege, once properly pleaded, has ever been held 
to have been subsequently waived or abandoned. No doubt, it is pos- 
sible to waive the privilege even after a proper plea has been filed 
claiming it, but such waiver would unquestionably have to be clear, un- 
equivocal and intentional. 


It has been uniformly held that a general appearance does not waive 
the right to subsequently plead the privilege. Edwards v. Union Bank, 
1 Fla. 136; Curtis v. Howard, 33 Fla. 251, 14 So. 812. And, as has 
been pointed out, it has been often and definitely held that filing pleas 
in bar coincidentally with a plea of privilege does not waive the privi- 
lege. This being true, there can be no logical basis for the fear that the 
filing of a plea in bar after the plea of privilege will waive the privi- 
lege. The filing of the plea of privilege indicates an intention to claim 
the privilege. The subsequent filing of a plea to the merits does not 
indicate any intention to the contrary. 


The view that the courts will take of this question is indicated by 
the language used by the courts in the opinions on the subject of waiv- 
er. In holding that a general appearance is not a waiver, it was said, 
in Baker & Holmes v. Indian River State Bank, supra: 


“The defendant can waive the privilege given him by statute, 
and when he does not insist on it, a valid judgment can be ren- 
dered against him. A general appearance under the statute 
does not signify any purpose to waive the right to file any ap- 
propriate plea in the action authorized by law. * * * Under 
our system of pleading and practice, a defendant does not, in 
our judgment, waive the right to interpose such a plea (privi- 
lege) by filing a general appearance.” 


It will be noted that the test applied by the court is whether or not 
any “purpose” has been indicated not to rely on the privilege. Cer- 
tainly, no such purpose is indicated by the filing of pleas in bar, to be 
used as a last line of defense in the event of defeat on the plea of priv- 
ilege. At least, if no such purpose is indicated by filing pleas in bar 
simultaneously, then none is indicated by filing the pleas in bar subse- 
quently. 


In Curtis v. Howard, supra, the defendant, in addition to filing a 
general appearance, had entered into a stipulation with the plaintiff 
to the effect that certain moneys impounded by the litigation, over and 
above an agreed figure, should be released to the defendant. This 
stipulation was entered into prior to the filing of the plea of privilege. 
It was contended that by this stipulation the defendant was stopped 
from pleading his privilege. Denying this contention, the Court said: 


: 
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“There is nothing in the stipulation indicating the consent 
of the defendant to litigate the merits of the case against him 
in Leon County.” 


Again, in Painter Fertilizer Co. v. DuPont, supra, it was said: 


‘“A plea in abatement to the venue that under the statute the 
action should have been begun in another county is not a denial 
of the jurisdiction of the court over the person of the defend- 
ant, and the presentation of pleas to the merits or in bar with a 
plea in abatement to the venue shows good faith and a design 
to avoid a judgment of quod recuperet without a hearing on 
the merits. Where there are several issues of fact, they may be 
disposed of as the court directs. In this case the plea in abate- 
ment to the venue was the first of the pieas filed and there 
is nothing shown by the record to indicate an intention to 


abandon it. On the contrary, testimony in support of it was 
duly presented. 


“The policy of the law ascertained by the above considera- 
tion is that the presentation of the pleas to the merits or in bar 
along with a plea, not denying the jurisdiction of the court over 

- the person of the defendant, but in abatement to the venue be- 
cause the action was not begun in the proper county, does not 
impliedly waive the plea in abatement, at least in the absence 
of anything in the record to indicate a waiver or an abandon- 
ment of the plea duly filed.” (Italics added). 


And in Baker & Holmes v. Indian River State Bank, supra, the rule 
was stated in the headnote to be as follows: 


“Where the record shows that the defendant, whether a 
natural person or a corporation, has had the opportunity of 
raising and presenting such statutory privilege and hss ap- 
peared and pleaded to the merits or has suffered a default to 
be entered by failing to appear and plead at all, such defendant 
will be presumed to have wavied the privilege conferred by sta- 


tute and will be concluded by the final judgment rendered in 
the cause.” 


In all these cases the court applied the rule of intention. If no in- 
tention to abandon the privilege is evidenced by a general appearance, 
or by pleading at the same time to the merits, or by entering a stipu- 
lation in the case affecting the merits, it is difficult to see how such 
an intention could be said to appear by filing pleas in bar subsequently 
to the plea of privilege. 


Since the plea of privilege will not be deemed to have been waived 
as long as defendant insists on it, and indicates no intention of aban- 
doning it, it would seem that all question would be removed if defen- 
dant, in filing his subsequent plea in bar specifically states that it is 
filed without waiving or abandoning, but expressly relying on and re- 
serving the right claimed in the previously filed plea of privilege. There 
is no more inconsistency in having in the case a plea of privilege and a 
subsequently filed plea in bar than there is in having the two pleas fil- 
ed at the same time. 


4 
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The obvious intention to be gleaned from the act of filing the pleas 
in bar subsequently is that defendant desires to have the pleas avail- 
able in the event the issue on the plea of privilege go against him. This 
intent is exactly the same as that shown by the filing of the pleas sim- 
ultaneously, which shows, as the Court said in Painter Fertilizer Co. v. 
DuPont, supra, 


“good faith, and a design to avoid a judgment of quod recuperet 
without a hearing on the merits.” 


No more confusion will result from the subsequent filing of the pleas 
in bar than from filing them at the same time as the plea of privilege. 
In either event, the issues may be tried together or separately, as the 
trial judge may see fit to do. (Section 4819, C.G.L. 1927). Further- 
more, it is provided by Circuit Court Rule No. 17 that pleas in abate- 
ment shall be subject to the same rules as pleas as to the merits. If, 
therefore, a plea in bar is not waived by filing a subsequent (even in- 
consistent) plea in bar, the plea of privilege, being subject to the same 
rules, should not be deemed as waived by the subsequent plea in bar, 
unless, of course, there should be something in the substance or allega- 
tions of the plea in bar, as distinguished from the mere filing of it, 
which would plainly indicate an intention to abandon the privilege. 


It is true that in Sheppard v. Graves, 14 Howard, 504, 14 L. Ed. 504, 
it was held that pleas to the jurisdiction over the person of the defend- 
ants were waived by the subsequently filing a plea in bar, although in 
the introduction to the plea in bar the defendants declared that they 
did not waive their several pleas in abatement, but fully relied on the 
same. However, this saving clause was held to be of no effect, because 
the pleas to the jurisdiction went to the jurisdiction of the court over the 
person, and it was held that by pleading in bar the defendants there- 
by submitted their persons to the court’s jurisdiction. In other words 
there was an irreconcilable inconsistency between the two sets of pleas. 


This same thing has been held by the Florida Supreme Court, where 
the plea in abatement and the plea in bar were filed simultaneously. 
In Putnam Lumber Co. v. Ellis-Young Co., 50 Fla. 251, 39 So. 193, the 
plea to the jurisdiction over the person of the defendant and a plea to 
the merits were filed at the same time. Notwithstanding our statute 
(Section 43819 C.G.L. 1927), which permits the two kinds of pleas to 
be filed together, it was held that the plea in bar necessarily waived 
the plea to the jurisdiction. That this rule is not applicable to pleas 
of privilege is, evident from the authorities heretofore cited, which holds 
that pleas of privilege and pleas in bar may be filed together without 
thereby waiving the privilege. 


In the light of the decisions which plainly make the question of waiv- 
er of the privilege depend upon an actual intention not to insist upon 
it, and in the light of the last word from the Supreme Court on the 
subject (Ritch v. Adams, supra) to the effect that the courts should 
look to the substance of pleas of privilege, and not to the form, it is sub- 
mitted that a plea of privilege does not stop subsequent pleadings in a 
cause, and that pleas to the merits may thereafter be filed, without 
waiving the privilege, particularly if in filing the pleas in bar the de- 
fendant expressly reserves his rights under the former pleas. 
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Discontinuance In Florida 
By D. A. DAvis, LL.B., College of Law, University of Florida 


I. DEFINITION, NATURE AND CHARACTERISTICS. 


A discontinuance is defined as a chasm or gap in the proceedings 
brought about by an omission or defect in the usual successive steps in 
the action.' It is where the plaintiff by some technical omission, mis- 
pleading or the like is regarded as out of court.2 


At common law a discontinuance was a failure to continue the cause 
regularly from day to day, or term to term, between the commencement 
of the suit and final judgment, and if there was any lapse or want of 
continuance the parties were out of court, and the plaintiff had to be- 
gin anew. The plaintiff having left a chasm in the proceedings of his 
cause, the defendant was no longer bound to attend. Discontinuance re- 
sulted from the necessity of continuances to be formally entered. 


As defined by the Florida Supreme Court, a discontinuance of a com- 
mon law action is similar to a nonsuit, and occurs when the plaintiff 
leaves a chasm in the pleadings or proceedings of his cause, as by not 
continuing the process, or by not proceeding regularly as he ought to 
do, whereby his suit is by operation of the common law to be regarded 
as discontinued, and the defendant held no longer bound to attend. 


A discontinuance is either voluntary or involuntary. A voluntary dis- 
continuance is affected by the plaintiff terminating the particular ac- 
tion when he has misconceived his action, or from any other cause, he 
finds that he will not be able to maintains, in such case the plaintiff 
is allowed to so terminate his suit upon payment of costs to defendant. 
It is conceived solely upon a motion of the plaintiff of his own volition. 
An involutnary discontinuance is occasioned by some omission or defect 
committed by the plaintiff in his pleadings or proceedings inadvertent- 
ly, whereby by operation of law he is out of court. A discontinuance 
constitutes an error in pleading, but such error may be cured after ver- 
dict by 32 Henry 8th c. 80, and after judgment by nil dicit, confession, 
or non sum informatus under 4 Anne ec. 16.¢ 


In pleading a discontinuance is the interruption occuring when no ans- 
wer is given to some material matter in the proceeding and the oppo- 
site party neglects to take advantage of such admission.” In practice 
it is in effect a final judgment in favor of the defendant, for, although it 
will not preclude the plaintiff from bringing a new suit on the same 
subject matter against the same party, there is no doubt that, for all 
purposes connected with the proceedings in the particular action, the 


1. 7 Ency. of Procedure 653; Ex parte State 71 Ala. 363; Penniman v. Daniel 91 N. C. 
431. 

2.6 Ency. of Pleading and Practice 392; Bayless v. Tousey 20 Ind. 151. 

3. Germania Fire Ins. Co. v. Francis 52 Miss. 457; Taft v. N. Transp. Co. 56 N. H. 
414, 416. 

4. Harrington v. Bowman 1438 So. 651 (Fla. 1932); 106 Fla. 86 (citing 71 Ga. 214). 

5. Florida Circuit Court Rule 10; Buffington v. Quackenboss 5 Fla. 196 Crandall on 
Florida Civil Practice P. 311. 

6. Bouvier’s Law Dict. Vol. 1, P. 880. 

7. 14 Cyc. of Law and Procedure 392; 3 Blackstone’s Comm. 296. 
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rights of the parties are affected by it in the same manner as if there 
had been an adjudication on the merits. But it must be remembered 
that a discontinuance is not actually a determination of the merits of the 
cause, and hence is not a bar to subsequent actions on the same claim.? 
It is not a surrender of plaintiff’s cause; nor an acknowledgement by him 
that his cause is not well founded.'c A discontinuance is the final dis- 
position of a particular cause, and not a trial of it." 


Discontinuance is to be distinguished from insufficient pleading by the 
fact that the latter does not proport to answer all the proceeding plead- 
ing as does a discontinuance.'2 


It would seem that the proper method of attacking a discontinuance 
in plaintiff’s pleading or procedure would be by means of demurrer.'? 
But if the trial of the cause proceeds to conclusion without the error of 
discontinuance being detected and taken advantage of, such error is 
cured by verdict by virtue of the statute 32 Henry 8th, c. 30. In com- 
mon law practice, the plaintiff could not discontinue voluntarily after de- 
murrer joined and entered, or after verdict or writ of inquiry. '* The 
Florida Court has held that a discontinuance which is evidenced by ver- 
dict may be reached by motion in arrest of judgment.'5 


II. SIMILARITIES AND DISTINCTIONS. 


In legal effect and practice a discontinuance closely resembles a non- 
suit, withdrawal, dismissal and nolle prosequi.'* It sometimes is difficult 
to distinguish the meanings given to these terms, but each one has distinct 
technical meaning. According to Blackstone, “A retraxit differs from a 
nonsuit, in that the one is negative, and the other positive: the nonsuit, 
is a mere default and neglect of the plaintiff, and therefore he is allow- 
ed to begin his suit again, upon payment of costs; but a retraxit is an 
open and voluntary renunciation of his suit, in court, and by this he for- 
ever loses his action. A discontinuance is somewhat similar to a nonsuit: 
for when a plaintiff leaves a chasm in the proceedings of his cause, as 
by not continuing the process regularly from day to day, and time to 
time, as he ought to do, the suit is discontinued, and the defendant is no 
longer bound to attend; but the plaintiff must begin again, by suing out 
a new original, usually paying costs to his antagonist.’’'7 


It is said that dismissal and discontinuance are but different words 
used to express the same thing, namely, that the case is out of court;'® 
that the two are synomymous terms.'? But dismissal is a term of broad- 
er scope than discontinuance; discontinuance is but a species of dismis- 


8. Dowling v. Polock 18 Cal. 625, 627 (approved in Lewis v. Smith) (48 Atlantic. 542. 543). 

9. 7 Standard Ency. of Procedure 653; Hayes v. Dunn 34 SO. 944, 945 (Ala.). 

10. 14 Cye. of Law and Practice 392; 3 Blackstone Comm. 296. 

11. Brackenbridge v. State 27 Tex. App. 513. 

12. Bouvier’s Law Dict. Vol. 1, P. 880; 1 Wms. Saunders 28, note (A). 

13. Harrington v. Bowman 143 So. 651; 106 Fla. 86. 

14. Phillips v. Echard 79 Eng. Rep. 28. 

15. Harrington v. Bowman 143 So. 651 (cities Edwards v. State 54 Fla. 40 as authority. 

16. English v. Dickey 13 L.R.A. 40 (Ind.); Hunt v. Griffin 49 Mis. 742; Hoover v. Mitch- 
ell 25 Gratt. 390 (Va.); Harrington v. Bowman 143 So. 651 654; 106 Fla. 86. 

17. Blackstone’s Commentaries Book 3, P. 296. 

18. Thurman v. James 48 Mo. 235. 

19. English v. Dickey 13 L.R.A. 40. 
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sal.2° The term dismissal was formerly known only in the eccelesiastical 
courts, and in chancery, but now it is often used when discontinuance 
would be the more appropriate term.?' 


In legal effect and result in practice a nonsuit and discontinuance are 
identical, but there is a line of demarcation drawn in the use of each one. 
At common law the plaintiff could not discontinue after the defendant 
moved for judgment,22 nor could the plaintiff discontinue his action af- 
ter a general verdict,2? nor after arguing a demurrer2‘; but the plaintiff 
could take a nonsuit at any time during the suit, even after verdict he 
could nonsuit if he was not satisfied with the amount of damages and 
desired to bring his suit anew.25 In Florida a voluntary discontinuance 
may be taken any time before trial2*, upon payment of costs; but a 
nonsuit cannot be had after the jury retires as a matter of right.27 


A retraxit occurs when the party personally appears in court and an- 
nounces that he will not proceed in the cause, and it is a bar to that 
action forever.2@ A discontinuance is not a bar to another action on the 
same subject matter between the same parties.2° For a retraxit the 
plaintiff must appear in person before the court and say that he renoun- 
ces his cause of action, it cannot be entered by the attorney.:° A dis- 
continuance is generally entered by the attorney in behalf of the plain- 
itff. 


A nolle prosqui is generally understood to apply to criminal cases, only. 
While a discontinuance is usually applicable to civil practice. 


III. VOLUNTARY DISCONTINUANCE 


A small space only will be devoted to discussion of the voluntary dis- 
continuance. Such discontinuance is provided for in general by rules of 
court. According to the common law practice, a plaintiff could discon- 
tinue his action as a matter of course, at any time before verdict or 
judgment on demurrer.*' By Ordinance 26, rule 1 a plaintiff, at com- 
mon law, could discontinue his action as a matter of right any time be- 
fore receipt of defendant’s defense by entering a written notice, and 
paying costs. Until this stage of the suit, it was a right of plaintiff to 
so discontinue his cause without application to the court. And after 
this stage— i. e. the receipt of defendant’s defense—the plaintiff could 
discontinue by means of a motion directed to the court.22 “Ordinarily a 
suitor has a right to discontinue any action or proceeding commenced by 
him, and his reasons for so doing are of no concern to the court.’’33 It is 
said that the right of plaintiff to discontinue is absolute unless modified 


20. Hunsden v. Churchill 20 Minn. 408. 

21. Bullock v. Perry 2 Stew. & Port. 320. 

22. Turner v. Turner 91 Eng. Rep. 164. 

23. Keat v. Barker 87 Eng. Rep. 612. 

24. Lord Howard’s Case 1 Sid. 84 (1673). 

25. Keat v. Barker 87 Eng. Rep. 612. 

26. Circuit Court Rule 10. 

27. No. 4857, C.G.L. 1927; Circuit Court Rule 51. 
28. Hayes v. Dunn 34 So. 944. 

29. Lowry v. McMillan 8 Penn. St. 163. 

30. Becher’s Case 3 Salk. 245. 

31. Buffington v. Quackboss 5 Fla. 196; 1 Salk. 178. 
32. Ordinance 26, rule 1 (English Practice). 

33. 14 Cye. of Law and Procedure 397; In re Butler 101 N .Y. 307. 
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by statute.2* And as the right of a plaintiff to discontinue on seasonable 
application is a common law right, it cannot be taken away by implication, 
but only by clear and unequivocal language.25 “A party should no more 
be compelled to continue a litigation than to commence one, except where 
substantial rights of other parties have accrued and injustice will be done 
to them by permitting the discontinuance.”’3« 


At common law, after the receipt of defendant’s defense by the plain- 
tiff the plaintiff could discontinue by motion addressed to the court.s7 The 
court would ordinarily allow such discontinuance as matter of course, and 
the motive of plaintiff was not a proper subject of inquiry by the court.:¢ 
But where the discontinuance will allow plaintiff to obtain an advantage 
and defendant will be prejudiced or oppressed, or deprived of any just de- 
fense the court may not permit the discontinuance.*? But the injury thus 
occasioned to defendant must be of a character that deprives him of some 
substantive rights concerning his defenses not available in a second suit 
or that may be endangered by the continuance, and not the mere ordin- 
ary inconveniences of double litigation which in the eye of the law would 
be compensated by costs.° 


Florida Circuit Court Rule provides that a plaintiff may, at any time 
before trial discontinue his cause in the clerk’s office by paying costs and 
entering a written discontinuance thereof. As said by the Florida Su- 
preme Court, “Our rules are but little at variance with those recognized 
by the English Courts.’ In speaking of voluntary discontinuance, the 
Florida Court said, “Whenever a plaintiff finds he has misconceived his 
action, or from any other cause, he will not be able to maintain it, he may 
obtain a rule to discontinue. But whenever an order is entered in the 
clerk’s office to discontinue an action, it is of no effect, unless the costs 
are paid. Though it is within the power of the court to relax the rule. 
The only remedy of the defendant would be by motion to set aside the 
discontinuance, on the refusal of the plaintiff to comply with the terms 
of the rule of court.’’42 


Even after the defendant has entered a counterclaim or set-off, the 
plaintiff may discontinue. “The statute (Which authorizes proper sub- 
jects of set-off to be pleaded), while it affords a summary mode of ad- 
justing the mutual demands existing between parties to a suit, in no 
wise, either directly or by implication, impairs the right of a plaintiff to 
discontinue his suit at any time before trial.” To deny a plaintiff the 
right to discontinue his action, by reason of a set-off being pleaded, wouid 
in effect, .be to rescind the rule and destroy the right altogether, for in 
any case, it would be in the power of a defendant, by pleading a set-off, 
whether real or fictitious, to force the plaintiff to a trial.”43 Thus, in 
Florida the right of a plaintiff to a voluntary discontinuance is in no 
way affected by the filing of a counterclaim or set-off.+4 


34. N. W. Mut. Life Ins. Co. v. Barbour 95 Ky. 8. 

85. Seaboard R. R. Co. v. Ward 18 Barb. 595 (N.Y.). 

36. In re Butler 101 N. Y. 307. 

37. Ordinance 26, Rule 1 (English Practice). 

88. Carleton v. Darey 75 N. Y. 375. 

39. Stevens v. Railroads 4 Fed. 97; Norman v. Hope 2 Miles 142 (Penn.). 
40. Stevens v. Railroads 4 Fed. 97; 14 Cye, of Law and Procedure 406, 407. 
41. Buffington v. Quackenboss 5 Fla. 196. 

42. Buffington v. Quackenboss 5 Fla. 196. 

43. Buffington v. Quackenboss 5 Fla. 196. 

44, Clark v. Wall 5 Fla. 476; Buffington v. Quackenboss 5 Fla. 196. 
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A voluntary discontinuance is nearly the same as a nonsuit. In Flor- 
ida, the plaintiff may take a nonsuit at any time before the jury retires 
as a matter of right; he may discontinue as a matter of right at any time 
before trial.¢5 


At common law the plaintiff could nonsiut at any time, even after ver- 
dict, so the cause could possibly be drawn out indefinitely until plain- 
tiff received a favorable verdict. A discontinuance could be had only 
before defendant put in his defenses unless a motion for discontinuance 
was made to the court.4® 


A voluntary discontinuance is a declaration of plaintiff’s willingness 
ito stop the pending action. It is a renunciation or abandonment of the 
suit by the plaintiff.s7 It is essentially a voluntary procedure on the 
part of the plaintiff. 


INVOLUNTARY DISCONTINUANCE. 


An involuntary discontinuance is effected by operation of law. Such 
a discontinuance is caused by various errors in the pleadings or pro- 
ceedings; sometimes by the neglect of the proper officer of the court in 
not bringing forward or continuing causes from term to term; sometimes 
by some peculiarity in the pleadings, as if the defendant pleads in abate- 
ment, and the plaintiff replies as to a plea in bar; or if there be a wrong 
conclusion of a prayer for judgment in a replication, according to the 
common law practice, but many of these highly technical and strict rules 
of the English Courts have not been adopted into the American Prac- 
tice.z® However many of these rules of the common law as to involun- 
tary discontinuances must necessarily be applicable to Florida Practice. 


At common law, involuntary discontinuances were either of plea or 
of process. Discontinuance of process takes place where the plaintiff 
either does nothing himself in the suit, or leaves an interval in the pro- 
ceedings by not continuing them by proper process from time to time; 
in which case the defendant is not bound further to attend, and the plain- 
tiff must begin over again.®° 


In exemplification of discontinuance of plea: as explained by Justice 
Daniel of the United States Supreme Court, “It is a settled rule in plead- 
ing, that whenever a plea in its commencement professes to respond to 
the entire declaration or count, and is in substance and reality in answer 
to part only of such declaration or count, the plea is bad, and the defect 
may be availed of, upon demurrer. If a plea professes in the commence- 
ment to answer only part of the declaration or count, and is in truth and 
substance a response to such part alone, the plaintiff should not demur, 
because the residue of the count or declaration is unanswered, but should 
take judgment for that residue by nil dicit, as by demurring he would 
operate a discontinuance of the entire cause.”! This proposition found 


45. Buffington v. Quackenboss 5 Fla. 196. 

46. Turner v. Turner 91 Engl. Rep. 164. 

47. 14 Cyc. of Law and Procedure 393; Dana v. Gill Am. Dec. 255. 

48. Nettleton v. Gridley 6 Am. Dec. 378 (Conn.) Alice v. Gale 10 Mod. 112. 

49. Buffington v. Quackenboss 5 Fla. 196. 

50. Coe’s Alexander’s British Statutes, Vol. 1 P. 435; Chitty on Pleading 16th Vol. 1, 
P. 549. 

1. Hogan v. Ross 54 U. S. 171. 
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its basis in the common law, and has been a well settled rule of English 
practice.2 


This common law rule is founded, it seems, on sound logic and reason- 
able policy, for, it is a well settled rule of law that a suit must be con- 
tinued from its commencement to its conclusion without any chasm; and 
any chasm is a discontinuance. If a defendant pleads to part and says 
nothing to the other part, and the plaintiff replies to such plea without 
taking judgment for the part not answered to, it should be a discontin- 
uance, because he does not, by such procedure, follow his entire demand 
through to conclusion in the court. And so if he demur generally, for he 
ought to have taken judgment upon nil dicit for that part. Part of the 
answer of the defendant is left unanswered and uncontested, and if the 
plaintiff neglects to proceed against part of the defense, he should lose 
his right to proceed against the whole cause, for pleadings are to be tak- 
en as a whole. In such instance, the plaintiff has not pursued his cause 
regularly, and has left a gap in the proceedings which is a defect of 
pleadings. There must be an end to litigation as expediently as possi- 
ble, and, therefore, where a party has an opportunity to present his de- 
fense and neglects to do so, the demands of the law require that he 
should take the consequences.* It is not a harsh or technical rule in that 
the plaintiff is made to suffer only the penalty of paying costs, and is 
not precluded from again bringing the same suit against the defendant, 
for this defect in his pleadings. This type of discontinuance is discontin- 
uance of subject matter. There may also be discontinuance as to par- 
ties.® 


In Florida, it was held in Charles v. Young,* “By the well settled 
rules of pleading at common law, if a defendant fails by his p!ea to ans- 
wer the whole of the substantial allegations in one count, or entirely 
omits to plead to any count in the declaration, the plaintiff has a right 
to take judgment as to so much of the declaration as was not covered by 
the plea, as upon nil dicit’”’ Crandall on Florida Civil Practice says, “If 
the plea purports to answer part of the declaration only and does in fact 
answer that part, the plea is sufficient as far as it extends. Then 
plaintiff, before pleading or demurring to the plea must take judgment 
for the part unanswered by nil dicit. If he demurs or pleads over with- 
out taking such judgment he discontinues his action. This fault may 
take place at a later stage of the pleadings. This is a formal defect 
which was held to be one of substance, but notwithstanding this, is one 
of the defects cured or aided by verdict by virtue of the statute of jeo- 
fails.”’” 


It seems well established by authority that the common law rule of dis- 
continuance of plea is applicable in Florida practice when the plea of 
the defendant purported to answer only part of the declaration and in 
fact did answer only such part, and the plaintiff pleaded over or demur- 


2. Chitty on Pleading 16th Vol. 1, P. 549; Earl of Canchester v. Vale 85 Eng. Rep., 
note (3); Herlakenden’s Case 76 Eng. Rep. 1025; Weeks v. Peach 91 Eng. Rep. 164; Tip- 
pet, v. Mays 126 Eng. Rep. 982. 

. Tippet v. Mays 126 Eng. Rep. 982. 

. Clonts v. Spurway 139 So. 896; 104 Fla. 340. 
. Tippet v. Mays 126 Eng. Rep. 982. 

. 76 So. 869; 74 Fla. 298 Fla. 298. 

. Crandall on Florida Civil Practice p. 110. 
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red to such defective plea. There is no statute obviating this common 
law discontinuance. And, although there has been little litigation where 
this point was involved, the decisions of the Florida Court seem to hold 
that the rule obtains in this state. But in a recent case®, this point was 
apparently brought to the attention of the court. In this case, Clonts v. 
Spurway?, it was not necessary to the ascertainment of the question be- 
tween the parties to state whether discontinuance of this type obtained 
in this state, but the opinion of the Court dwells upon this question by 
means of dictum. 


In Clonts v .Spurway'e the plaintiff brought suit on a promissory note. 
Defendant filed two pleas: one denied that the plaintiff had been ob- 
ligated to pay reasonable attorney's fees: the other denied that ten per 
cent of the debt would be reasonable attorney’s fees. The pleas con- 
tained no denial of the obligation evidenced by the note as to principal 
and interest. Plaintiff forthwith moved for and obtained a judgment nil 
dicit on the portion of the declaration which was not denied, and form- 
ally joined issue upon the pleas of the defendant. On appeal, the defen- 
dant contends that a judgment nil dicit cannot be legally entered in a 
suit on a promissory note where defendant pleads to only part of the 
declaration where there is only one count in the declaration. The Court 
said that the only Florida decision to which its attention was directed, on 
that subject, was Charles v. Young"' which announces that it is a well 
settled rule of pleading at common law that if a defendant fails by his 
pleas to answer the whole of the substantial allegations in any one or 
separate count in a declaration, the plaintiff has a right to take judg- 
ment nil dicit as to so much of the declaration as was not covered by 
the plea. The Court said that the reason for this rule lies in the princi- 
ple that there must be an end to litigation, and therefore, where a party 
has an opportunity to present his defense and neglects to do so, the de- 
mands of the law require that he should take the consequences. 


Then the Court went on to further say, ““While we can see no useful 
purpose to be served by the entry of the judgment nil dicit before all 
issues were adjudicated which were raised by the declaration and pleas, 
‘ead it is quite clear that no reversible error was committed either in 
entering the judgment nil dicit on the issues of the principal and inter- 
est on the note which was not contested, nor in later trying the issues 
as to attorney’s fees, upon which issue had been joined. ...” ‘While 
there are instances where a judgment nil dicit would be proper under 
our procedure—as for example if plaintiff desires for some reason to 
have judgment entered at once for that much of the undisputed and sep- 
arate cause of action . . .—but the usual procedure would be to reserve 
final judgment on the issues not contested until those contested are ad- 
judicated so that the cause of action may be disposed of in one final 
judgment, thus eliminating useless procedure, delay and costs.” 


The plaintiff, in this suit, followed the prescribed course in taking 
a nil dicit judgment on the portion of the declaration not answered be- 
fore joining issue on the contested issues; but the opinion of the Court 


8. Clonts v. Spurway 139 So. 896; 104 Fla. 340. 
9. 1389 So. 896; 104 Fla. 340. 

10. 189 So. 896; 104 Fla. 340. 

11. 76 So. 869; 74 Fla. 298. 
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goes further than is necessary for the determination of the issues, and 
states by way of obiter dictum'2 that it is not error for the plaintiff to 
take nil dicit judgment on that part of the declaration uncontested and 
unanswered by the defendant’s pleas, but that the better procedure would 
be to plead over and take final judgment on all the issues, both the un- 
contested and contested, at the same time on final judgment. Thus, viti- 
ating the discontinuance of plea in Florida practice. By the decision of 
this case, plaintiff may ignore a plea o fdefendant answering only part 
of the declaration or count, by failing to take nil dicit judgment on such 
unanswered portion of the declaration or count, and take final judgment 
on all issues, both contested and uncontested. He does not discontinue 
by such procedure, since this decision holds that it is unnecessary for 
plaintiff to take a nil dicit judgment on the unanswered part before 
pleading over. 


But the opinion of this case was prepared by a Commissioner, and 
adopted by the Supreme Court as their own opinion under Chapter 14,553 
of the General Laws of 1929. It is highly possible that the portion of 
the opinion relating to this particular point may have escaped the notice 
of the court. It is possible that the Court had no intention of varying 
the common law rule heretofore applicable in Florida practice. 


There is a line of authority in this country that holds the common 
law rule is not applicable to the practice in this country; that it is too 
strict and technical that the rule is not looked upon with much favor.'? 
It may be that the Florida Court tends to fall into line with this group 
of authority. 


But as to right of this case as authority for the proposition that 
a plaintiff in Florida practice does not commit a discontinuance by fail- 
ing to take a nil dicit judgment on portions of the declaration or count 
not answered by the pleas of the defendant: the decision in Clonts v. 
Spurway is a best mere obiter dictum, and as said by Justice Curtis of 
the United States Supreme Court in Carroll v. Carroll's, “This Court has 
never held itself bound by any part of an opinion which was not need- 
ful to the ascertainment of the question between the parties.”” Hence, 
the decision in Clonts v. Spurway would seem to be doubtful authority 
in support of the proposition. It would seem the better procedure for 
the Florida Attorney to exercise his right to take nil dicit judgment on 
the parts of the declaration or count not answered by pleas of the de- 
fendant. 


Since the statute of 4 Anne c.16 sec. 4,5, which allows pleading sev- 
eral pleas, the general issue is in practice pleaded to the whole declara- 
tion, together with such special pleas as the nature of the defense may 
render expedient. The informality of these special pleas, in not answer- 
ing the whole declaration, cannot in such cases cause a discontinuance; 
the whole declaration being answered by one plea; the general issue.'> 


12. Obiter dictum—an expression originating alone with the judge writing the opin- 
ion, as an argument or illustration; Bouvier’s Law Dict. Vol. 1 P. 864; Buchner v. Rail- 
way Co. 

13. McAllister v. Ball 28 Ill. 210; Harrison v. Balbour 5 Smed. & M. 307 (Miss.); 
Frost v. Hammatt 11 Pick. 70 (Mass.); Sterling v. Sherwood 20 Johns. 204 (N.Y.); 6 
Ency. of Pleading and Practice 925; (Pleading and Sergeant) (Williams in 85 Eng. Rep.) 
(29). 

14. 16 Howard 287. 

15. 76 Eng. Rep. 1027, note A; Gray v. Pindar 126 Eng. Rep. 1366. 
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Thus, when the general issue is pleaded, the above-mentioned common 
law rule as to discontinuance cannot be affected, and if a plea in such 
case is defective, demurrer is the proper method of attack. 


By way of example: in cases against railroad companies for injuries 
caused by their negligence, a plea of contributory negligence in only a 
partial defense; not a plea in bar but only in reduction of damages ac- 
cording to Florida practice.'© The general issue denies the negligence 
of the railroad company.'? Thus, should a defendant railroad company 
plea contributory negligence alone as a defense, and fail to plead the 
general issue; and the plaintiff demur or plea over to such defective 
plea, such procedure would effect a discontinuance of plaintiff’s cause 
of action. The plaintiff should take nil dicit judgment on the portion 
of the declaration not answered, namely, the negligence of the railroad 
company, and then take issue on the plea of contributory negligence. 


Besides the discontinuance as to subject matter, there is also a dis- 
continuance as to parties.'* Where there were joint defendants, at com- 
mon law, the Plaintiff had to first outlaw the defendants who had 
not been served before he could proceed against those who had been 
served. If he did not, it was held to be a discontinuance as to parties.'® 
In Florida, where joint defendants are sued, the return of the officer 
must state, “Does not reside in the county” before the plaintiff can 
proceed against those defendants who are served.2° If this procedure is 
not followed, a discontinuance results. But in Springstead v. Craw- 
fordville2' the Florida Court sets forth a procedure whereby a discon- 
tinuance may be avoided where the defendants are liable either jointly 
or severally. The suit was against joint and several makers of a note, 
and plaintiff found it necessary to dismiss the action as to some of the 
defendants, and he attempted to press suit against the remaining de- 
fendants. The Court held that this amounted to a discontinuance as 
to the remaining defendants. They said, however, “If the plaintiff had 
dismissed the action against all the defendants except one, it would have 
then changed into a several suit against that one, and that might have 
been permissible. But we can find no statutory authority in this state 
for the course that was pursued (i.e. pressing the action against some 
of the defendants, after dismissing it as to others), and it is not sup- 
ported by the common law practice. This procedure applies only when 
the defendants are liable jointly and severally, and the plaintiff elects 
to sue them jointly but cannot maintain his suit upon their joint lia- 
bility; then by this method the plaintiff may convert it into severable 
cause of action without discontinuing. 


This procedure of attempting to sue joint defendants when only part 
of them are served is a discontinuance of process, as distinguished 
from discontinuance as to plea. The rule as to a discontinuance of this 
type seems to be that in suits ex contractu where the defendants are 


16. Jacksonville Elec. Co. v. Sloan 52 Fla. 257; A.C.L. R .Co. v. Shouse 91 Se. 90;—— 
Fla. 


17. Cotton Oil Co. v. Anderson 79 Fla. 441. 

18. Tippet v. Mays 126 Eng. 982. 

19. Tippet v. Mays Eng. Rep. 982; Doggett v. Jorda n3 Fla. 215. 
20. Doggett v. Jordan 3 Fla. 215; Hale v. Crowell’s Adm’s 2 Fla. 534. 
21. Springstead v. Crawfordville State Bank 57 Fla. 667. 
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joint, a dismissal as to one of such defendants discontinues it as to all.22 
But in cases of tort actions, a dismissal as to some defendants does not 
‘discontinue the cause as to all.23 


A difference is to be noted between the effect of bringing all the de- 
fendants into court and then dropping the cause as to same, which ef- 
fects a discontinuance of the entire cause in contractu actions; and in 
bringing the suit against only some of the joint obligors. In Florida 
practice, if the suit is against joint obligors, such joint obligors must 
all be made party defendants unless a plea of abatement to such de- 
fect is waived by the parties actually made defendants2+. The Flor- 
ida Supreme Court said in Farrell v. Brodfords2s in quoting from Rob- 
ertson v. Smith 18 John. Rep. 477, ‘“‘Each debtor is bound for the whole 
until the debt is paid; but as regards the remedy to coerce payment, 
there is a material and settled distinction. If they have undertaken 
severally to pay, separate suits may be brought against each; but when 
their undertaking is joint, unless they waive the advantage, by not in- 
terposing a plea in abatement, they must be sued jointly, if in full 
life, and neither has been discharged, by operation of a bankruptcy 
law, or is not liable on the ground of inforcing.” Chitty2° says, ““Where 
there are several parties, if the contract be joint, they must all be made 
defendants.” The joint obligor when sued alone must plead in abate- 
ment to the non-joinder of the remainder of the joint defendants. If 
he does not, his right to object is waived. By Florida Circuit Court 
Rule 18, such plea in abatement must show that such defendants as have 
not been joined reside in the jurisdiction of the Court. 


Thus it will be noted that to make all the joint obligors defendants 
and then fail to proceed against part of such defendants will effect a 
discontinuance, while to fail to make all joint obligors defendants in a 
joint suit will not. This is applicable to ex contractu actions against 
joint obligors on this joint liability. 


It has been held in other jurisdictions that an action is discontinued 
if the summons is not served by the return date; no alias being sued 
out or ordered.2? A failure to keep up the chain of summonses issued 
against a party by means of an alias or pluries summons is a discontinu- 
ance as to such party, and if a summons is served after a break in the 
chain, it is a new action as to such party, and the running of the Statute 
of Limitations is not arrested until the issuance of the summons so ser- 
ved.2e By the Florida practice an action is deemed to be commenced 
upon the receipt of the process by the sheriff. Such step causes the 
ceasation of the running of the Statute of Limitation, and if the pro- 
cess is not properly returned at the return day upon which 
it is made returnable, nor kept alive by the procurement of alias 
or pluries summons, it would rightly seem that a discontinuance of the 
action would be effected, and the Statute of Limitations would con- 
tinue to run until another summons is given to the sheriff. 


22. Harrington v. Bowman 143 So. 651, Fla. ; Whitaker v. Man Horn 48 Ala. 255. 

23. Young v. Brown 10 Iowa 538; Quigley v. Merrit 4 Iowa 475. 

24. Springstead v. Crawford State Bank 57 Fla. 667. 

25. 2 Fla. 508. 

27. Morrison v. Lewis 147 S. E. (N.C.). 

28. Koorce v. Pelletier 115 N. C. 233; Etheridgev. Woodley 83 N. C. 11; Litton v. Arm- 
stead 8 Baxt. 514 (Tenn.). 
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Judge Redfearn Offers Cash Prizes To Uni- 
versity Students for Essays on 


Law Reforms 


Judge D. H. Redfearn of the Miami bar has offered cash prizes to the 
law students of the Florida universities who write the best essays on 
law reform in this State. Mr. Redfearn’s original offer was to the stu- 
dents of the Law Department of the University of Florida but he has 
recently enlarged it to include the students of Stetson and Miami uni- 
versities, there being a separate contest for each school. The following 
is a copy of a letter lately sent by Judge Redfearn to Deans Trusler, 
Tribble, and Rasco on the subject: 


“Last May I had the honor of addressing the law college at Gaines- 
ville. I told the students that I was very much interested in certain 
legal reforms which I considered necessary in Florida. I also told them 
that reforms were not usually made by the older lawyers, whose habits 
had become fixed, and that perhaps we would have to look largely to the 
younger lawyers for necessary changes. When I had completed my ad- 
dress I offered $50.00 to the student writing the best essay on neces- 
sary reforms in our adjective law, or on reforms in our judiciary sys- 


tem. I stated that I would give you further details with reference to my 
promise. 


“Since giving this matter further consideration, I decided to offer a 
similar prize of $50.00 to the law school of Stetson University, and $50.00 
to the law school of the University of Miami, and I am sending a copy 
of this letter to the Dean of the Stetson Law School, and to the Dean 
of the University of Miami Law School. 


“I desire that the students of the University of Florida Law School 
desiring to enter this contest use for their subject the first proposition 
hereinafter stated. The students of Stetson and the University of Mi- 
ami will use the second proposition hereinafter stated. 


“This contest will be open to all students of the law schools, regard- 
less of the class in which they may be enrolled. 


“The articles submitted should be printed or typewritten on legal 
size paper, and on one side of the paper only. The length of the ar- 
ticle is left to the discretion of the students writing the same, but I 
would prefer that no essay be over twenty pages in length. Each es- 
say must be submitted to me not later than April 1, 1935, and I will 
read the essays and make the awards not later than May 1, 1935. I 
would prefer that the dean of each institution send the articles to me 
numbered, without the names of the students written thereon, and I 
can then announce the winner in each institution by number. Howev- 


er, this detail can be worked out satisfactorily to the dean of each in- 
stitution. 


“The subjects which I desire discussed are as follows: 
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1. Suggested changes in the judiciary article of the Florida 
constitution. 


2. Suggested changes in the remedial laws now in force in 
Florida. 


“In the June, 1934, issue of the FLORIDA LAW JOURNAL appears an 
article entitled “Some Suggested Changes in the Judiciary Article of the 
Florida Constitution.” This article is now being discussed in the forum 
of the FLorIDA LAW JOURNAL. Much interesting data can also be ob- 
tained from the American Bar Association Journal, and other sources, 
on the question of the selection of judges. 


“It is my opinion that all courts in every county in the state should 
be abolished, except the circuit courts. This would give each county 
in the state a circuit court, which would be more convenient for the cit- 
izens of each county, and would result in a great saving of expense to 
the taxpayers. The circuit court, in my opinion, should be divided into 
three divisions, probate, criminal, and civil, with one clerk to keep all 
the records. In some counties more than one circuit judge would be re- 
quired to transact the business of the county, but the number of judges 
could be determined by the chief justice of the supreme court. Thus ev- 
ery county would have trained judges to handle all classes of court pro- 
ceedings. This would center all legal business in the court house of each 
county. This would not be inconvenient to the citizens, as good roads 
and rapid communication now make it possible for our courts to be 
more centralized. In the days of poor transportation it was necessary 
to have more courts, and, in most counties, to carry the courts to the 
people in the form of courts of the justices of the peace. This now is 
probably unnecessary. Under the plan suggested above the circuit court 
judges could have committing officers to serve under their guidance, and 
these committing officers could serve as coroners. Perhaps one commit- 
ting officer would be sufficient in each county, except in the largest 
counties, and not more than three such officers should be required in 
any county of the state, and their salaries should be a fixed amount, to 
be paid out of the county or state treasury rather than out of fees as- 
sessed against the public. 


“The foregoing are some suggestions with reference to the first sub- 
ject above mentioned. 


As to the second subject, I think it is imperative that constitutional and 
legislative changes should be made which would reform our remedial 
laws. Our adjective or remedial law has not kept pace with the develop- 
ment of the substantive law, and the conditions prevailing in the crim- 
inal and civil courts have become progressively worse until they now 
menace confidence in our judicial system, and are creating disrespect for 
it. Our judicial system, as at present constituted, is fast losing 
the respect of the ordinary layman. This statement may be verified 
by a discussion of it with any layman anywhere in Florida. It 
is the belief of the average man that our system now results in the pun- 
ishment of poverty, and makes it appear that our remedial laws apply 
only to the poor and to those without influence. Our judicial system 
must maintain the confidence and respect of the people generally, and 
it cannot continue to do so in this progressive age when it is so encum- 
bered by red tape, technicalities, loopholes, and ancient procedure. 
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“Our system of common-law pleading and practice needs a thorough 
revision. We adopted our system of common-law pleading from the 
English, who after using the system for nearly seven hundred years, 
repudiated it in its entirety in 1873. There is today not a vestige of 
what we call common-law pleading in England where it originated, and 
yet we commonly cite old English cases as authority, in our progressive 
state, which are no longer law in any part of the British empires. Our 
system of pleading and practice should be simplified, and the distinc- 
tion between equity and law should be abolished, in my opinion. 


““A judicial system must be created, and remedial law established, 
which will efficiently dispose of litigation, both civil and criminal. Our 
present system does not, and can not give that efficiency required by 
modern conditions. Our system must be simplified so that all men can 
obtain equal rights before the law with little delay. These rights can- 
not be obtained where the system permits such delays as now occur in 
civil and criminal cases. 


“As was stated by Honorable Guy A. Thompson, President of the 
American Bar Association, at the meeting of the Florida State Bar As- 
sociation at Hollywood, on April 9, 1932: 


““A litigant cannot possibly respect a system of so-called 
justice that defers for years the adjudication of his demand; 
and an observer, though not a litigant, cannot respect such a 
system. One of the chief clauses in Magna Charta, wrung 
from stubborn old King John at Runnymede, provided, ‘To no 
man will we sell, to no man will we deny or delay, right and 
justice’, thus putting the delay of justice upon a parity with 
the denial and even the sale of justice.’ 


Unless the inordinate delays which are now possible under our pres- 
ent system can be obviated, the legal profession as now constituted is a 
dying profession. To escape the delay of litigation, statutes of concilia- 
tion are being proposed and enacted; trade associations are suggesting 
the settlement of controversies by arbitration; codes are being develop- 
ed; arbitration statutes are being enacted; boards and commissions are 
being established for the purpose of settlement of controversies without 
the intervention or assistance of lawyers. Clients often sacrifice good 
cases rather than submit to the unconscionable delays which occur in 
our courts. It is common knowledge that justice is most often defeat- 
ed in criminal cases by delays. The lawyers must assume responsibility 
for existing conditions, for they make the law and are largely responsible 
for its enforcement. In the address of the Honorable Guy A. Thomp- 
son, above mentioned, he placed the burden of legal reforms on the law- 
yers in no uncertain language. He stated: 


“ ‘Brethren of the Bar, we must deal with this question in our 
own way, but we must deal with it. The condition is nothing 
short of disgraceful and intolerable, and we dare not view it 
longer with complacency, expecting commercial, industrial and 
social relations to adjust themselves to a procedural technique 
that denies justice by delaying it. Let us be assured that if we 
do not take the initiative, the lay public eventually, and that too, 
in my judgment, soon, is going to foist upon us a technique of 
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its own devising; either that, or we will suffer the humiliation 
of merely trailing along and cooperating in the performance 
of this vital public service, which we ourselves should have per- 
tormed.’ 


“The foregoing expresses some of my ideas with reference to our pres- 
ent judicial system, and also with reference to our adjective or remedi- 
al law. I think that the contest which I am proposing may be benefi- 
cial, in that it will cause the students to become familiar with these prob- 
lems and this may result in beneficial reforms in later years. The suc- 
cess or failure of the changes which may be suggested by the students 
cannot be foretold, and can be ascertained only by experiment. It is 
better to be too slow in the inauguration of legal reforms than too fast, 
for experiments in government or with judicial procedure deal with life, 
liberty, and property. Perfection can be approached only by experi- 
ment, however. The success of experiments with government, or with 
the judicial system, cannot be foretold, because such experiments deal 
with human elements, which are always uncertain factors. However, 
lawyers cannot afford to oppose change, as the human race can make 
progress only through change. Our remedial law and our judicial sys- 
tem were designed tor the primitive conditions existing at the time of 
their origin. In this progressive age we must not permit our judicial 
system or our remedial law to lag behind. If we do, that will retard 
the advancement of civilization. 


“I have made these lengthy comments in order to give the students 
desiring to enter this contest my viewpoint. It is not intended that 
they shall agree with my viewpoint. It is my “desire that the students 
entering this contest shall discuss these subjects in the light of inform- 
ation gathered by them in their preparation of the essays to be submit- 
ted. lt may be that some of the students will think that the changes 
should be more radical than those I have suggested, or it may be that 
some of the students will think that our present system is good enough 
for existing conditions. I want every essay to set forth their original 
views, and the reasons for their conclusions. 


“As stated above, I am giving three prizes of $50.00 to the student in 
each of the institutions named who writes the best essay on the subjects 


as assigned. I trust that it will be possible to get the FLoRIDA LAW 
JOURNAL to publish the winning essays. 


“After you have read this letter, if you have any suggestions to make 
with reference to this contest I will appreciate it very much. If you 
gentlemen think it is best to allow each institution the privilege of writ- 
ing an essay on either subject, this will be agreeable to me. I will ap- 
preciate any suggestions that you may have with reference to the de- 
tails and conditions of this contest. In the event you think the stu- 
dents will be too burdened with their regular work and that it would 


not be wise for them to attempt this outside work, please do not hesi- 
tate to so express yourselves.” 
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EDITORIALS 
Greetings From Chancery Lane: 


These lines are being penned as a Christmas greeting to the readers of 
the FLORIDA LAW JOURNAL from historic Lincoln Inns of Court in London. 


To the men of our bar practicing under a system of law adhering more 
closely to the old English Common Law than any other of the American 
Commonwea'ths, these ancient landmarks have a peculiar interest. 


This most unusual spot is associated more definitely and intimately 
with the law, its development and its practioners over a longer span of 
years than perhaps any other spot in the whole world. 


Here where once the cowled monks of the order of Black Friars walked 
in the paved and echoing corridors of their monastery, one now sees Lin- 
coln’s Inns of Court, one of a group of the famous London Inns of Court 
some of them dating as far back as 1312 A. D. This site of the British 
Law Society’s Hall is full of interest to lawyers but no attempt can be 
made here to describe in detail these Inns of Court. It may, however, 
be remarked in passing that the Inner Temple Library founded by John 
Locke contains 70,000 books of legal interest, and is also rich in arts, 
architecture and historical notes. The library of the Middle Temple 
contains some 50,000 legal volumes. 


Here for nearly 500 years the lawyers, “clerks of chancerie,” and 
Masters in chancery have had their offices, homes and rendevous. It was 
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here Charles Dickens, Coleridge, Thackeray, Cowper, Steele, Addison, Hen- 
ry Fielding, and Blackstone foregathered and gave to the world so many 
worthwhile contributions. Here Oliver Goldsmith wrote the ‘Deserted 
Village” and most of “She Stoops to Conquer.” Here it was that Charles 
and Mary Lamb lived, and Frances Bacon was admitted at the age of 


16. Here Blackstone wrote his immortal commentaries on the Common 
Law. 


Standing out from the old houses constituting the original Inns of 
Court, the Law Courts, or, as they should more properly be called, the 
Royal Courts of Justice give a pleasing appearance to the end of Fleet 
Street. The business of the Supreme Court was transferred to the Law 
Courts in 1883. The approximate cost of the site and buildings for the 
Law Courts alone was just under $12,500,000, a large sum until it is re- 
membered that the edifice now contains 25 courts and 1100 rooms. 


As one tramps among these old Inns and Cloisters watching the busy 
barristers and benchers hurriedly passing, the thoughts of the days gone 
by recede before the realities of the present. Yet, the impress of those 
days can not be erased either from the law or from the material things 
here associated. One treads with the deference due to a place so rich 
in historical memory. 


The signs of the griffin and the lion are yet to be seen. The winged 
horse or pegasus, the sign of the Inner Temple and the Agnus Dei or 
Holy Lamb, the sign of the Middle Temple, meet one’s eyes everywhere. 
A somewhat humorous suggestion was made by a noted wit that ‘‘the 
Lamb sets forth the innocence; the horse, the expedition of the lawyers.” 


We leave these old buildings and gardens where Kings and great law- 
yers of the past gathered, reluctantly, feeling the more grateful that this 
portion of Old London, where we may forget for a while the cares and 
worries of our own times, still remains unchanged. 


Annual Meeting Next Month 


Members of the Florida State Bar Association are reminded that the 
next annual meeting of the Association will be held in St. Augustine, 
Thursday, Friday, Saturday, January 31, February 1 and 2, 1935. As 
was announced in the August number of the FLORIDA LAW JOURNAL, the 
Executive Council has decided to charge a registration fee of Two Dol- 
lars for each member attending the meeting, so as to help to make the an- 


nual convention self sustaining and remove a heavy burden from the host 
bar. 


This meeting will be a very important one for numerous reasons and 
should be attended by as many members as possible not only for their 
own profit but also for the benefit of the Association. It is suggested 
that members start making their plans to be present for the entire three 
days, the first day being given over to the conference of local bar dele- 
gates and the last two days to the State Association. 


The biennial session of the Florida Legislature will convene next April 
and any bills to be offered by the Florida State Bar Association will 
have to be discussed and approved at the coming meeting in St. Augus- 
tine. Present plans call for only two Association measures to be sub- 
mitted at Tallahassee for enactment into law. 


The first one of these important matters will come up for considera- 
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tion on all three days, being the report of the Committee on the Revision 
of the Judiciary Article of the State Constitution. Those who attended 
the conference of delegates of local bar associations in Tampa in October 
will remember the complete discussion of the situation and the various 
amendments suggested. 


The second of the measures to be taken up for approval before sub- 
mission to the coming session of the Legislature is the report of the 
Committee on Criminal Procedure. This committee has stated that its 
purpose has been to codify criminal statutes of this state, using as a guide 
to be followed as far as possible the model code suggested by the Ameri- 
can Law Institute. It is hoped that at least a synopsis of this report 
can be published in the next issue of the FLORIDA LAW JOURNAL. The 
October conference or Bar deiegates in ‘tampa spent an entire day going 
over a preliminary report. A final report will be presented to the con- 
ference next month before being brought up on the floor of the Annual 
Meeting. 


The meeting in St. Augustine will be the first one after the adoption 
of the seven new amendments to the State Constitution. There is al- 
ready considerable comment and difference of opinion as to how these 
seven new amendments will work out and there should be much discus- 
sion which will be of great assistance to lawyers attending the meeting 
since many questions may arise in their own practice in the future. 


Those who attended the last annual meeting at Palm Beach will recall 
the increased interest which was aroused by having luncheons or meet- 
ings of the various groups attending, such as alumni gatherings by the 
graduates of the University of Florida, Stetson and Washington and 
Lee. The local examining attorneys of the Florida Agency of the Home 
Owners Loan Corporation also met and this not only added interest but 
caused a larger attendance. It is suggested that the other college groups 
in the State arrange to have meetings of their own and in that way en- 
able the men from those colleges to know the other graduates of the 
same institutions who are practicing law in this State. It is requested 
that the Secretary be notified at once of any arrangements made for 
such luncheons or gatherings at the St. Augustine meeting in order that 
proper announcement may be made for the information of all concern- 
ed and also so that the program may be arranged accordingly. 


Anyone who has been present at the annual meetings of the Ameri- 
can Bar Association knows that many who attend come because of inter- 
est in some particular Section and its work, in the report of some im- 
portant committee, or because of the opportunity that is offered for so- 
cial contact with leading members of the bar from all over the nation. 
Similar arrangements in Florida would greatly increase the importance 
and value of the annual meetings of the Florida State Bar Association. 


The Annual Meeting is open to all lawyers whether members of the 
Association or not, although only members have the right to vote. Ev- 
ery practicing attorney is invited to be present and take part in the dis- 
cussion. In this way the Association will get the benefit of a thorough 
investigation of all the different angles of the questions involved and 
the legal profession will be able to take constructive and intelligent ac- 
tion on the important matters now pending before it for decision. So 
plan to be present and start making those plans now. 
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THE FORUM 


Dade County Bar Received Comments From 
Dintinguished Lawyers 


The Judiciary Committee of the Dade County Bar Association has 
received comments on their proposed plan of revision of the Judiciary 
Article of the Constitution from Scott M. Loftin, now President of the 
American Bar Association, Newton D. Baker and John W. Davis. 


“T am thoroughly in accord with the suggestions of the committee in- 
corporated in paragraphs I, II and III, having to do with the selection 
of the judiciary, tenure in office and adequate compensation, respect- 
ively. 


“I approve of your paragraphs V, (supervision of the State’s judicial 
officers) and VI (retirement of judges).” 


Scott M. LOFTIN, 
(Now President of American Bar Association). 


* * * * * * 


“T have your letter of July 11, 1934, in which you outline a proposed 
plan for the selection of judges in Florida. I cannot pretend to any 
familiarity with your local situation but in theory the plan which you 
propose seems to me to be admirable. There can be no question in the 
light of experience that an appointive judiciary is preferable to a judici- 
ary selected only by popular vote. You safeguard the appointing power 
most carefully. Your judicial council will be composed of persons well 
qualified to weigh the merits of any nominee. The Governor will have 
a power of selection among those nominated and the Senate retains the 
power of confirmation. I do not see how more safeguards could be erec- 
ted. 


“I also approve your plan for compulsory retirement at the age of 
70. Many men after that age retain their full faculties and are able to 
render excellent service. We must judge such things, however, by the 
average experience of human life and not by those who ‘by reason of 
strength’ escape the common fate. 


“T wish you all success in your endeavor.” 
JOHN W. DAVIs. 
* * * * * * 
“T have just learned of the plan which the Florida State Bar Associa- 
tion has to revise the judiciary article of the State Constitution. 


“The proposal to have a council, of which the Chief Justice shall be 
chairman, composed of an even number of lawyers and lay members 
seems to me eminently wise both because it assures a wide distribution 
of the advisory function and, therefore, would be reassuring to those 
who emphasize the necessity for a democratic intervention in judicial 
selections, and also because it presents the three points of view, that of 
the bench, the bar, and the layman, to bear upon the choices. 
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“The provision to have the subordinate judiciary appointed by the 
Chief Justice with the help of the associate justices is a very interesting 
and promising experiment. 


“You will find some opposition to your plan from those who feel that 
the election of judges is necessary to preserve popular control, and the 
argument that it is ‘undemocratic’ to appoint judges will undoubtedly 
be made. The fact is that the democratic theory has been so overloaded 
with tasks which it cannot perform that it is constantly threatening to 
break down. Popular contro! of poiicy is essential to be preserved; pop- 
ular administration of detail is impossible of performance and disap- 
pointing and disillusioning in result. I know ot no way in which pop- 
ular choice of experts can be made with any reasonable assurance of ef- 
ficiency. With the best will in the world, the people have not the in- 
formation and cannot acquire the data necessary to enable them to de- 
termine among engineers, lawyers, doctors and other especially trained 
professional men which ones have the superior fitness for office. I once 
had an old army friend who had been so long in the Engineers Corps that 
competitive bidding upon plans and specifications seemed to him the 
only way to select contractors. In his old age, finding that he needed 
rather extensive dental work, he wrote out a description of his various 
teeth which needed attention in the form of plans and specifications and 
submitted them to competitive bids among dentists. The lowest bid- 
der turned out to be a wholly inexperienced and incompetent young man 
who nearly killed the General and ultimately supplied him with teeth 
through which he could not talk and with which he could not eat. Selec- 
ting judges by popular vote is likely to produce corresponding results. 
Those chosen are usually good joiners, look well in the regalia of their 
lodges and have ingratiating manners, but have usually neglected those 
severer and more lonely occupations which equip men with the ability 
to study and give them the detachment of judgment requisite to the ju- 
dicial function.” 

Cordially yours, 


NEWTON D. BAKER. 


PERSONALS 
The American Bar Association has named Louie W. Strum, United States district 
Guyte P. McCord of Tallahassee, and R. A. judge, Jacksonville, and John OD. Harris, 


Henderson, Jr., of Fort Myers, as members 
of the committee on legislation for the State 
of Florida. 


Royal Untreiner of Pensacola has accept- 
ed a position in the legal department of the 
government at Washington. 


James M. Smith, Jr., announces thr open- 
ing of his offices for the general practice 
of law at 301 Robertson Building, Ocala, 
Florida. Mr. Smith was formerly asosciated 
with Wallace E. Sturgis, Ocala. 


Ruff & Ready of Miami, announce the re- 
moval of their law offices from the Ralston 
Building to 213-15 Townley Building, 77 E. 
Flagler Street. 


president of the Florida State Bar Associa- 
tion, St. Petersburg, were the _ principal 
speakers at the John B. Stetson University 
alumni banquet on November 17th. William 
S. Fielding, president of the Alumni Associ- 
ation presided at the meeting and the ad- 
dress of welcome was given by Dr. W. S. 
Allen, university president. 

Also on the 17th, Phi Alpha Delta (men’s 
legal) fraternity gave an alumni breakfast 
with Attorney General C. D. Landis, acting 
as toastmaster. Among the honor’ guests 
were Dr. W. S. Allen, Governor Dave Sholtz, 
Chief Justice Fred H. Davis, Judge Louie 


Strum, Chief Justice William H. Ellis and 


Richard J. Gardner, justice of the Florida 
chapter of the fraternity. 
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FLORIDA STATE BAR ASSOCIATION 


JOHN D. HARRIS, St. Petersburg 
President 


ED R. BENTLEY, Lakeland 
Secretary-Treasurer 


Members of the Executive Council 


Martin Caraballo, Tampa 
C. E. Chillingworth, West Palm Beach 


Wm. H. Rogers, Jacksonville 
Giles J. Patterson, Jacksonville 


Together with the President and Secretary-Treasurer 


MESSAGE OF THE PRESIDENT 
By JOHN D. HArRIs, President 


The lawyers of Florida have been invited by Honorable Scott M. 
Loftin, President of the American Bar Association, and one of us, to join 
in the great movement for law enforcement in these United States. 


The enforcement of law is the outstanding objective of the American 
Bar Association for this year and the least that the Florida lawyers can 
do is to rally to the support of the President of the American Bar Asso- 
ciation with their wholehearted co-operation in this great movement that 
he is championing during his administration. 


As president of the Florida State Bar Association, I urge every mem- 
ber of this Association to give thought, study and consideration to how 
he can best aid in the enforcement of our laws, so that justice in the State 
of Florida will be speedily administered without partiality, crimes pun- 
ished, and our state, our communities, our homes, our families and our per- 
sons made safe. 


You are again reminded of the Annual Meeting of the Florida State 
Bar Association, which convenes at St. Augustine January, 31st, and 
February 1st and 2nd, with headquarters at the Ponce de Leon Hotel. 
Plans are going forward to make this one of the outstanding meetings in 
the history of the Association. A complete program will be announced 
in the next issue of the Journal. Make your plans to be present. The 
hotel will commence accepting reservations by the first of January. 


Tampa Bar Association vs. Unauthorized 
Practice of Law 


Milton L. Yates, President of the Tampa 
Bar Association, is the plaintiff in 10 in- 
junction suits, sponsored by the association 
to stop the unauthorized practice of law in 
Hillsborough County. Messrs. B. L. Coop- 
er and L. A. Grayson, attorneys for the 
plaintiff, are the members of the  associa- 
tion’s committee on the Unauthorized Prac- 
tice of Law. 


The Clerk of the County Judge’s Court has 
been permanently enjoined from “either di- 
rectly or indirectly engaging in the practice 


of law in any manner of form whatsoever; 
and from advising or counselling others as 
to their rights and duties under the law, 
particularly in connection with the laws con- 
cerning the estates of decedents, testate and 
intestate, the estates of minors and insane 


persons and other matters connected with the 
law and pertaining to the administration of 
justice and law in said Court whereof she is 
Clerk; and from preparing papers, pleadings 
or documents for others in connection with 
any proceeding, cause, matter or controversy, 
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pending or prospective, in said Court, or any 
other Court, or any instrument or paper 
which either defines, sets forth, limits, ter- 
minates, specifies, claims or grants legal 
rights; and from preparing for others or ad- 
vising as to the preparation of petitions for 
the probate of wills or for the appointment 
of executors, administrators, guardians or 
other personal representatives as well as 
their letters, returns or reports, appraisers’ 
reports, notices to creditors or of application 
for final discharge, petitions for final dis- 
charge, or any other instrument, document, 
pleading or paper necessarily involving the 
use of legal knowledge or skill in its prep- 
aration.” 


A furniture company had been handling 
replevin suits through its collector or busi- 
ness manager, and the corporation has now 
been permanently enjoined “from practicing 
law either directly or indirectly through its 
officers, directors, agents, servants or em- 
ployees, and from appearing and filing suits 
either at law or in equity in any of the 
Courts of this State without so appearing 
and filing same through and by a duly au- 
thorized attorney at law.” And in the same 
case the Clerk of the County Court, and his 
deputies, were permanently enjoined from 
“advising or assisting the defendant ... or 
any other corporation to appear and file 
suits in any of the Courts of this State ex- 
cept through an attorney at law, and from 
practicing law in any form or manner, direct- 
ly or indirectly.” 


An automobile association had entered in- 
to contracts with its members to’ furnish 
them the services of a lawyer in case of an 
automobile accident or in case of arrest for 
violation of ,the traffic laws, and maintained 
a “legal department” for that purpose. This 
association has been permanently enjoined 
from engaging in such practices and from 
soliciting memberships upon any agreement 
or condition that it will furnish legal ser- 
vices for its members or any other persons. 


Two Notaries Public have been permanent- 
ly enjoined, and cases are pending against 
two others. The injunction prohibits’ the 
Notary Public “from either directly or indi- 
rectly engaging in the practice of law in any 
form or manner whatsoever; and from hold- 
ing himself out to the public as being author- 
ized or capable of practicing law in any man- 
ner whatsoever, and from soliciting  busi- 
ness of a legal nature either directly or in- 
directly; and from preparing any papers, 
pleadings, or documents for others connect- 
ed with proceedings pending or prospective 
before any Judge or Court of the State of 
Florida; and from advising or counselling 
persons as to their legal rights or duties, 
whether in connection with the drawing of 
legal instruments, documents or papers re- 
lating to the legal rights or duties of per- 
sons, or otherwise; and from preparing or 
drawing for others any kind of deed or con- 
veyance of real or personal property, or 
any mortgage, lease, contract or other such 


like instrument or paper relative to such 
property; and from preparing or drawing 
for others any will, codicil, option, power of 
attorney, property agreement, lien, notice of 
lien, bond, assignment of mortgage or con- 
tract or claim or chose in action, creditors’ 
claims in probate, notice to vacate premises 
or notice to quit or pay rent, vendor’s state- 
ment of creditors under the bulk sales law, 
articles of incorporation or charter of any 
corporation whether for profit or otherwise; 


and from preparing for others any paper 
or instrument whatsoever requiring the use 
of legal knowledge or skill in its prepara- 


tion.” 

Nothwithstanding the fact that our delin- 
quent-tenant laws expressly permit the land- 
lord, his legal representative or agent, to 
make and file the necessary petition or af- 
fidavit, our Circuit Court permanently en- 
joined a rent-collection agency from filing 
suits for landlords. The Court in an able 
opinion held that should the statute be con- 
strued to allow others than attorneys to 
handle such suits, this would be an unwar- 
ranted usurpation of the judicial function by 
the legislative branch of the government, 
and such portion of the act would be nuga- 
tory and void; and that the legislature was 
without power to authorize persons other 
than attorneys at law to engage in the prac- 
tice of law, since, if this be permitted, the 
judiciary, whose inherent function it is to 
admit attorneys and regulate their conduct, 
might thereby be undermined. 

Another case is pending against a real es- 
tate concern which advertised that it would 
draw wills and “service” estates: and the 
bill likewise alleges that the defendant drew 
wills, deeds, leases, ete., for compensation. 

A case likewise of great interest is a suit 
against a bank and trust company to enjoin 
it from drawing wills, trust agreements, etc., 
either through its officers or its own at- 
torneys; and from handling estates in the 
Probate Court through its Trust Officer, 
whether he be a lawyer or not. 


PERSONALS 


Charles O. Andrews, former president of 
the Florida State Bar Association and active 
in its affairs, has announced the association 
with him in the practice of law, his son 
Charles Andrews, under the firm name of C. 
QO. Andrews & Son, 26 Wall Street, Orlando. 


Dr. John Joseph Kindred, a member of 
the Volusia County Bar, and of the Florida 
State, and the American Bar Associations, 
and for forty years a physician in New York 
City, specializing in insanity and Medical 
Jurisprudence, recently been elected 
President of the American Association of 
Private Psychartric Hospitals. 

For the past twenty years Dr. Kindred has 
spent the winter months at his home at De- 
Land, where he is a member of the Law 


faculty of the John D Stetson University, 
teaching Medical Jurisprudence. 
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FORMER STATE BAR PRESIDENTS 


FGURTEENTH PRESIDENT 


Judge C. O. Andrews was President of the 
Florida State Bar Association for the years 
1921-1922, during which time the member- 
ship increased over thirty per cent, and at its 
Annual Convention in Orlando it commemor- 
ated the hundredth anniversary of the pur- 
chase of Florida in 1822 from Spain and a 
specially arranged program was carried out 
in which the Executive, Legislative and Ju- 
dicial Departments of the State were each 
represented by a spokesman on the century 
of historical and legal progress. 


Judge Andrews is a_ native of Florida 
whose forebears came to this State nearly 
a hundred years ago. He attended the pub- 
lic schools of Holmes and Walton counties 
in West Florida, and the Florida State Nor- 
mal School at DeFuniak Springs from which 
he graduated. He was a Cadet for two years 


JUDGE C. O. ANDREWS 


at the South Florida Military Institute, and 
holds a diploma from the University of Flor- 
ida. When nineteen years of age he volun- 
teered for service in the Spanish-American 
war and later became Captain of Company 
“M” First Regiment of the Florida State 
Troops. He taught school each summer dur- 
ing the six years of his college life, and 
during the Legislative sessions of 1905, 1907 
and 1909 was Secretary of Documents of the 
Florida State Senate and in the meantime 
served two years under the late Hon. A. C. 
Croom, State Comptroller. 


In 1907 Judge Andrews was admitted to 
the Supreme Court and began practicing 
law in DeFuniak Springs in 1909, at which 
time he married Margaret Spears of Talla- 
hassee. He was appointed Judge of the Crim- 
inal Court of Record of Walton County in 
1910, and in 1912 resigned to accept the ap- 
pointment of Assistant Attorney General of 
Florida at Tallahassee, where he served un- 
til 1919, when, at the request of the Bar of 
the new 17th Judicial Circuit composed of 
Orange, Lake and Osceola counties, he was 
appointed their first Circuit Judge and mov- 
ed to Orlando from Tallahassee in July, 
1919. He served as Circuit Judge until Oc- 
tober, 1925, when he resigned to enter the 
practice of law and soon thereafter became 
City Attorney of Orlando and General Coun- 
sel of the Florida Real Estate Commission. 
In September, 1929, he was selected by the 
Justices of the Supreme Court as one of the 
three Supreme Court Commissioners to aid 
in relieving the congested Supreme Court 
docket resulting from the Florida “boom.” 
After serving the term of three years he 
again took up the active practice of law at 
Orlando, and has recently associated with 
him his son, Charles Andrews. He resides 
in Orlando with his wife and three sons. 


TWENTY-FIRST PRESIDENT 


Robert Hargis Anderson, who  was_ the 
twenty-first president of the Florida State 
Bar Association, is a prominent member of 
the Jacksonville Bar. Mr. Anderson was born 
in Pensacola, Florida, on August 12, 1890, in 
which place he received his public school 
education. He later attended John B. Stet- 
son University where he was awarded an 
LL.B. degree and was admitted to the Flor- 
ida Bar in 1913 and began his practice of 
the law at Pensacola immediately following. 

Mr. Anderson married Miss Marie E. Wil- 
lard of Bartow in 1914 and has one daugh- 
ter, Marie Willard. 


In 1915, Mr. Anderson was elected a mem- 
ber of the Florida House of Representatives; 
served as Assistant U. S. District Attorney 
for the Northern District of Florida in 1917, 
after which he became general counsel for 
the Florida East Coast Railway Company and 
counsel for hotel, car-ferry, public utilities 
and land companies owned by the Flagler 
Estate, which representation he continues to 
the present time. 


Bob Anderson, as he is familiarly known 
to his friends, has been active in politics in 
recent years and was a delegate to the Dem- 
ocratic National Convention in 1932, presi- 
dent of the Florida convention ratifying re- 
peal of the 18th Amendment and generally 
active in legislation pertaining to legal mat- 
ters. He is a former chairman of the State 
Board of Law Examiners of Florida, a mem- 
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ber of the American Bar Association and 
served as a member of the General Council 
of this Association 1928-29. He is also a 


member of the Jacksonville Bar Association, 


ROBERT HARGIS ANDERSON 


American Law Institute, 
ity. 

Mr. Anderson was president of the Flor- 
ida State Bar Association and presided at 
the annual Convention held in Tampa in 
1929, which was one of the notable meetings 
of the Association. 


Sigma Nu fratern- 


TWENTY-SIXTH PRESIDENT 


Giles J. Patterson, 
ident of the Florida 
was born in Chester, 
er 9, 1885, being the 


the twenty-sixth pres- 
State Bar Association, 
South Carolina, Octob- 
son of Giles J. Patter- 


son, a distinguished lawyer of South Caro- 
lina. 

Mr. Patterson, after receiving his public 
school education, graduated from Wofferd 


College with the class of 1905, after having 
previously spent one year at the University 
of Virginia. After receiving his academic 
degree, he taught in the high school at Mul- 
lins, South Caroilna, one year, after which 
he entered Vanderbilt Law School, graduat- 
ing with the class of 1908. Mr. Patterson 


was admitted to the bar in South Carolina 


in May. .905, and practiced there from 1908 
to January, 1914, at which time he came to 
Jacksonville and was immediately admitted 
to the Florida Bar, where he has practiced 
ever since. 

Giles Patterson has shown much interest 
in civic affairs being a member of the Civi- 
tan Club of Jacksonville and was its pres- 
ident in 1982-33. He served as chairman of 
the Community Chest Drive in Jacksonville 


in the fall of 1931. He has been active in 
his professional associations, being a 
the Jacksonville Bar Association, 
Association of the Ear of the City of New 
York and the American Bar Association. 


mem- 
ber of 


He recently was a delegate from the Am- 
erican Bar Association to the National Con- 
ference of Bar Delegates at Milwaukee, and 
is now a member of the American Bar Asso- 
ciation Committee on Municipal Law. 


Mr. Patterson is married and the father of 
one child, Giles J. Patterson, Jr. He is a 
member of Kappa Alpha (Southern) frater- 
nity and Phi Delta Phi (legal) fraternity. At 
the present time Mr. Patterson is a member 
of the Executive Council of the Florida State 
Bar Association and is detive in all of its 
interests. 


GILES J. PATTERSON 


SEER 
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Bar Association News 
The lawyers of the Fifth Circuit have re- George P. Garrett of Orlando, addressed 


organized under the name of the Marion 
County Bar Association. Officers of the new 
organization are: D. Niel Ferguson,  presi- 
dent; Chas. A. Savage, vice-president; James 
M. Smith, Jr., secretary-treasurer; and W. 
E. Smith and Norris F. Baskin, members of the 
executive committee. One of the main ob- 
jects of the new organization is to create a 
greater interest in the state association and 
in bar association work in general. 


Charles A. Morehead of Miami was_ the 
principal speaker before the Volusia Coun- 
ty Bar at its monthly meeting held on Oc- 
tober 26th. Mr. Moorehead’s subject was 
“The Unauthorized Practice of Law.” The 
meeting was held at the Palmetto Club with 
Louis Ossinsky as president and Roger West, 
secretary. 


The Bar Asociation of the Eighth Judicial 
Cireuit held a meeting at the Primrose Grill 
in Gainesville on November 1st. They con- 
tinued their former discussion of legal ethics 
and the fee bill which has been claiming 
the attention of this Association at its re- 
cent meetings. 


The Volusia County Bar Association has 
appointed five of its number to conduct in- 
vestigations and bring immediate action 
against all firms practicing law in that coun- 
ty which are not members of the legal pro- 
fession. This action was decided upon at a 
meeting on October 26th, at which meeting 
a general tendency toward such unlawful 
practice in the country was discussed at con- 
siderable length. The members of the com- 
mittee are: Alfred A. Green, Horace Riegle, 
Harry Horn, W. J. Gardiner and B. F. Brass. 


Dr. Herman Harris, Jacksonville physician, 
was the principal speaker at the regular 
monthly luncheon meeting of the Jackson- 
ville Bar Association on November 7th. Wm. 
D. Jones, Jr., presided at the meeting and 
reported that the voting check sponsored by 
the Jacksonville Bar Asociastion in the last 
general election was very effective. Sixty 
members of the Association were appointed 
as special deputy sheriffs and were on du- 
ty at the polling places to challenge the 
votes of more than 500 persons said to be 
illegally registered; only 12 of these persons 
appeared. 


The Jacksonville Bar Association has recent- 
ly approved changes in its Constitution rela- 
tive to the work of the grievance committee, 
and appointed a committee to make a report 
on the proposed legislative act to incorporate 
the lawyers of the Duval County Circuit Court. 


the October meeting of the Tallahassee Bar 
Association on the “Trials and Troubles which 
Beset a Lawyer from the Beginning to the 
End of his Professional Career.” 

Chief Justice Fred Davis also 
the meeting. 


addressed 


The members of the Brevard County Bar 
Association on October 11th ,held a_ special 
session of the Cireuit Court over which 
Judge Millard B. Smith presided. Resolutions 
honoring the memory of the late John W. 
Sisson, E. Wright Taylor and Judge S. J. 
Overstreet were adopted. 


On October 23rd the Nassau County Bar held 
a memorial service at which resolutions were 
written into the records honoring the late 
Senator James Bailey Stewart and James 
O’Connell Cassidy, both long time members 
of the Nassau County Bar. 


A special committee of the Florida State 
Bar Asociation, considering the revision of 
the judicial article of the Florida Constitu- 
tion, met in Jacksonville November 3, 1934, 
and expressed ideas and opinions which will 
be formulated into a series of recommenda- 


tions to be submitted to the Annual Con- 
vention in St. Augustine in January. Mem- 
bers of the committee present were: Jas. 


FE. Calkins, Miami, Chairman; T. M. Shackle- 
ford, Tampa; Robert W. Shackleford, Tampa; 
R. F. Maguire, Orlando and C. O. Andrews, 
Orlando. 

It has been suggested that if any member 
of the State Bar Association has anything on 
the subject which he wishes brought before 
the Association before the January meeting, 
that it be sent the LAW JOURNAL immedi- 
ately for publication. 


A meeting of the Florida State Bar Asso- 
ciation committee on criminal procedure met 
in the office of P. L. Gaskins, Chairman, in 
Jacksonville, November 3, 1934. The Com- 
mittee is working on lines suggested by the 
American Bar Association. This committee 
has divided the work and will submit its rec- 
ommendations first to the bar delegates con- 
ference and then to the State Association at 
its meeting in January. 


FIFTY-NINE TAKE BAR EXAMS 


The State Board of Law Examiners were in 
session in Tallahassee on the 15th and 16th 
of October. Fifty-nine persons, including 
three women, took the examination for ad- 
mission to the Bar. The examination con- 
sumed a day and half this year which is a 
departure from the former custom of com- 
pleting the examination in one day. 
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LIFE’S RECORDS CLOSED 


lon L. Farris, an outstanding criminal 
lawyer of the Jacksonville Bar, and former 
state legislator and twice speaker of the 
Florida House of Representatives, died No- 
vember 10, 1934, at his home at Neptune 
Beach after a long illness. Mr. Farris also 
served as Assistant State Attorney for the 
Fourth Circuit for several years. 


Judge Francis Marion Grover of Orlando, 
blind for 76 years, died November 11, 1934, 
at the age of 94. Although he lost his eye- 
sight at the age of 19, he was successful in 
the practice of law, in politics, and in the 
study of medicine. He served 8 years as 
city judge of Topeka, Kansas, and during 
his study of medicine he performed many 
operations successfully. Judge Grover had 
never seen his wife, his children nor his six 
grandchildren. 


Judge E. M. Oliver, a former attorney of 
St. Petersburg, died on October 6, at the age 
of 79 years. Judge Oliver had been miss- 
ing from St. Petersburg since December 2, 
1925, and had not been heard of by mem- 
bers of his family or friends in St. Peters- 
burg since that time. 


Benjamin L. Cosio, age 34, Tampa, died on 
October 21, 1934. Mr. Cosio had been ill for 
several weeks. He was a native of Tampa and 
a member of the firm of Caraballo, Graham 
and Cosio. 

Judge D. K. Middleton, pioneer’ resident 
and the first Judge of Bay County, passed 
away at his home in Lynn Haven on Octob- 
er 29, 19384. Judge Middleton was between 
65 and 70 years of age and his death follow- 
ed an illness of several months. 


H. O. Anthon, an attorney of St. Peters- 
burg, died in a hospital in that city on Oc- 
tober 30, 1934. 


Memorial services conducted by Circuit 
Judges Parks and Sparkman were held Oc- 
tober 30th in the court room for four law- 
yers of Hillsborough County who have died 
within recent months, Donald P. Starr, Lo- 
renzo T. Parker and Benjamin Cosio, Tampa, 
and G. B. Wells of Plant City. Families of 
the deceased were especially invited. The 
ceremonies marked the opening of the fall 
term of circuit court and the empanelling of 
a new grand jury. 


Col. Harry Cromwell Gibbons, 67 years of 
age, prominent Florida attorney and a form- 
er speaker of the House of Kepresentatives, 
died October 27, 1934, in St. Petersburg, fol- 
lowing a brief illness. Mr. Gibbons was a 
former Adjutant General of Florida and ser- 
ved as speaker of the house in 1903-05. He 
was a candidate for Governor in 1912. 


22 OUT OF 59 APPLICANTS PASS 
BAR EXAMINATION 


Hon. G. T. Whitfield, secretary of the Flori- 
da State Board of Law Examiners has announ- 
ced that 22 of the 59 applicants passed the bar 
examination given on Oct. 15 and 16, and have 
been admitted to the Florida bar. They are 
as follows: 


Samuel H. Adams, West Palm Beach. 
George W. Burke, St. Petersburg. 

Henry T. Broadhurst, Jacksonville. 
Thomas D. Beasley, DeFuniak Springs. 
Jarrett P. Boone, Miami. 

Geo. W. Crockett, Jr. (Negro), Jacksonville. 
Charles F. Chastian, Lakeland. 

John Davis, Plant City. 

William D. Horton, Miami. 

Marion Jennings Hulsey, Tampa. 

Eugene B. Hunter, Nashville, Tenn. 

Paul C. Johnson, Tarpon Springs. 

Alfred D. Killian, Miami. 

Miss Frances M. Lovelace, St. Petersburg. 
Raymond U. LaPia, Tampa. 

Charles Miller, Jacksonville. 

Edward McArthur, Miami. 

Henry W. Rose, Jacksonville. 

Robert R. Robinson (Negro), Jacksonville. 
D. Culver Smith, West Palm Beach. 
Orlando F. Scofield, Inverness. 

Anthony D. Vivian, Jacksonville. 


GEORGIA BAR _ ASSOCIATION 
TO ASK FOR JUDICIAL 
COUNCIL 


The Georgia Bar Association will, it is re- 
ported, ask the next Legislature of that 
state to adopt two important laws, one call- 
ing for the establishment of a judicial coun- 
cil to regulate practice and proceedings be- 
fore all of the Courts, high and low, and 
the other setting up the Association as the 
ruling body of the state’s lawyers, passing 
on the fitness to be members of the bar and 
otherwise governing the profession and its 
members. 


President Graham Wright of Rome, of the 
Georgia Bar Association, made this announ- 
cement and stated that his bar was recom- 
mending that the judicial council be com- 
posed of the Chief Justice of the Supreme 
Court, one other Justice of that Court, and 
chairman of the Judiciary Committees of the 
Senate and House of Representatives, one 
Judge in the Court of Appeals, two Superior 
Court Judges, five lawyers and three lay- 
men. The council, if created, would be given 
such power over rules of Court as would 
eliminate any necessity for legislative ac- 
tion in the future. 

The second measure, Mr. Wright pointed 
out, will make all lawyers of the state mem- 
bers of the Bar Association and place them 
under the control of the Association, for 
which a board of governors is to be set up. 
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PERSONALS 


Judge William A. Porter and Miss Mary 
Corbin were married October 23, 1934, in 
Jacksonville, Florida. Judge Porter is pres- 
ident of Porter University and president of 
the Jacksonville Law School. He is Judge of 
the Criminal Court of Record of Record of 
Duval County. 


Charles D. Abbott, formerly of West Palm 
Beach, will open law offices in Pahokee in 
the near future. 


Roy H. Chapman of Lake City has been 
reappointed by Governor Sholtz as a mem- 
ber of the state board of law examiners. 


Emory Akerman and W. F. Robinson have 
formed a partnership under the firm name 
of Akerman & Robinson with offices in the 
Leesburg State Bank Building, Leesburg, 
Florida. George L. Singletary of Kissimmee 
will be associated with them. 


Jo. D. Gill, a member of the Sarasota Bar, 
was on October 24th, married to Miss Virginia 
Campbell Manzies of Hickory, N. C. 


Thomas H. Anderson of Miami an- 
nounced the opening of an office for the 
practice of law at 1400 First Trust Building, 
Miami, Florida. 


D. Frederick McMullen, son of Don C. Mc- 
Mullen, Tampa, has joined the legal divis- 
ion of the United States Department of In- 
terior and has been assigned to PWA work 
with headquarters in Atlanta. 


John M. Allison, young Tampa lawyer, was 
recently appointed by John B. Sutton, Coun- 
ty Attorney, as his second assistant. 


Atorney Charles A. Mitchell, late candidate 
for U. S. Senator, was named by the Indian 
River County Democratic Committee as Dem- 
ocratic nominee for the office of County 
Prosecuting Attorney succeeding Sherman M. 
Smith, resigned. 


Recently the St. Augustine Record devot- 
ed considerable space to a recognition of the 
interesting career of Senator W. A. MacWil- 
liams of that place, who on August 15th last, 
completed a residence in that Ancient City 
of 49 years. 


Herbert W. Miller, young Orlando Attor- 
ney, has been named investigator for the 
Florida Real Estate Commission to succeed 
Philip Maguire who has resigned to go to 
Washington to accept a position with the 
National Recovery Administration. 
Warlow, Jr., another young Orlando attor- 
ney, has been added as an investigator for 
the Commission. 


Honorable P. L. Gaskins, of Jacksonville, 
Florida, Chairman of the committee of the 
Florida State Bar Association on Revision 
of Criminal Procedure in this state, has been 
designated a representative of the Florida 
State Bar Association to attend the Con- 
ference on Crime, called by the Attorney 
General of the United States, to be held in 
Washington December 10th to 138th, inelu- 
sive. Mr. Gaskins has accepted and will at- 
tend the conference on behalf of the State 
Association. 

Judge Thomas S. Caro, for eight years a 
resident of Tampa, has moved back to his 
home in Key West, Florida, where he has 
resumed his law practice, occupying offices 
with Arthur Gomez, Fleming Street. 

Judge Frank T. Fancher, a former mem- 
ber of the Tennessee Supreme Court, has 
returned to West Palm Beach where he has 
opened his law offices at 811 Citizens Build- 
ing. 


The chief justice of the Florida Supreme 
Court, Judge William H. Ellis, of Tallahassee, 
was the guest of honor and principal speak- 
er at a dinner meeting of the Broward Coun- 
ty Bar Association at Fort Lauderdale on 
November 2, 1934. Julian Ros, president of 
the Association, presided. 


NEWS UNIVERSITY | LAW 
COLLEGE 


The higher entrance requirements for ad- 
mission to the College of Law of the Uni- 
versity of Florida went into effect at the 
opening of the regular session on September 
24, 1934. Under them, the entering student 
either must have secured a college de- 
gree or have completed at the University of 
Florida the three years of nonlegal work in 
a combined course leading both to an acade- 
mie degree and to a degree in law. These 
requirements compare favorably with those 
of any law school in the country. 


The Duncan U. Fletcher Chapter of Phi Al- 
pha Delta, honorary legal fraternity at the 
University of Florida, has recently announ- 
ced that some outstanding treatise in the 
field of contracts will be awarded to the 
member of the first year law class who at- 
tains the highest average in that subject. 

Cockrell Inn of Phi Delta Phi, honorary le- 
gal fraternity at the University of Florida, 
on October 25, 1934, initiated Tolbert Black 
of Lakeland, William Blount of Pensacola, 
Harry Duncan of Tavares, Charles Howell of 
Jacksonville, and Ben Willis of Quincy. Af- 
ter the ceremony, an informal dinner was 
served at the Primrose Grill in honor of the 
initiates. 


On October 25, 1934, the Phi Alpha Delta 
legal fraternity held a banquet at the Prim- 
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rose Grill in Gainesville in honor of its re- 
cent initiates, Henry C. Berg and_ Lonnie 
Wurm of Jacksonville, Edward H. Brown of 
Miami, James Hendry and Heskin Whittaker 
of St. Petersburg, and Donald Walker of 
Kissimmee. Among the alumni present were 
Dr. John J. Tigert, Col. E. G. Baxter, and 
Joe C. Jenkins of Gainesville, and the Hon. 
J. E. Larson of Jacksonville. The next meet- 
ing of the fraternity will be at a breakfast 
honoring visiting alumni the morning of 
Homecoming November 24, 1934. 


vice-president; G. C. Spicola, Jr., Tampa, sec- 
retary; Clifford Raysor, Gainesville, treas- 
urer; and Robert W. Cohoe, Gainesville, Ser- 
geant at Arms. 


A contest was held at the College of Law 
on November 1, 1934, to select students to 
debate with representatives of other colleges 
of the University of Florida the question as 
to whether junior and senior students should 
be absolved from liability for class cuts. The 
teams chosen consist of Joseph FE. Faver, 
Tampa, and Leonard Joseph, Miami, affirm- 


At the annual election of the John Mar-_ ative, and William O’Bryan, Miami, and Mar- 
shall Law Club of the University of Florida, tin Segal, Orlando, negative. E. A. Corfar, 
held on November 1, 1934, the following of- St. Petersburg, and Wm. F. Blount, Pensa- 
ficers were selected: Charles Howell, Jack- cola, are the alternates. These teams will 
sonville, president; Martin Segal, Orlando, represent the John Marshall Law Club. 


Discontinuance In Florida 


(Continued from Page 201) 


At common law a writ became discontinued by the failure of the 
plaintiff to file a declaration within a year and a day after the 
commencement of the suit.2? Florida Court Rule 13 requires the clerk 
to enter an order dismissing the action if the plaintiff shall fail to file 
his declaration on or before the rule day to which process is made re- 
turnable or on or before the next succeeding rule day. But the rule does 
not operate ipso facto to discontinue the action.s:° The rule was de- 
signed to give the defendant a privilege, of which he might or might not 
avail himself.s' Thus, in Florida, by this rule, a discontinuance is ef- 
fected only if the defendant avail himself of such privilege by a motion. 
But the court has the inherent right to discontinue a suit for failure 
to prosecute it diligently.32 


The old common law origin of discontinuance was the failure of a 
party to secure continuances of the cause from term to term or from 
day to day.3* Formal continuances had to be regularly entered, and 
the failure to do so resulted in a discontinuance.** But the necessity of 
entering these special continuances has not been required in this coun- 
try. In Florida it has been held that the passing of a term of court 
at which a pending case was not docketed, nor called, was not a discon- 
tinuance of the case, if there was a general order of continuance of all 
cases not otherwise disposed of.°> 


The taking of money out of court which was paid in by the defendant 
in satisfaction of the claim by the plaintiff, and notification that such 
sum is accepted in settlement thereof, acts as a discontinuance of the 
claim.:*¢ It is very easily seen that this would amount to a permanent 
discontinuance of plaintiff’s claim since he has expressed satisfaction 
of it openly. 


29. Kennedy v. Smith 2 Bay 414 (S.C.). 

30. Daniel v. Campbell 88 Fla. 63 (cites Ochus v. Sheldon 12 Fla. 138). 
31. Ochus v. Shelton 12 Fla. 138. 

32. State v. Chillingworth 106 Fla. 323. 

33. Germania Fire Ins. Co. v. Francis 62 Miss. 457. 

34. Germania Fire Ins. Co. v. Francis 62 Miss. 457. 

35. Ex parte Williams 26 Fla. 310. 

36. McIlwraith v. Green 54 LJ.Q.B. Div. 41. 


ANNUAL CONVENTION 


January 
CONFERENCE OF DELEGATES 


February Ist and 2nd 
FLORIDA STATE BAR ASSOCIATION 


ST. AUGUSTINE 
Headquarters: Hotel Ponce de Leon 


Florida State Bar Association 


APPLICATION FOR MEMBERSHIP 


I hereby apply for membership in the FLORIDA STATE BAR ASSOCIATION. I was 


admitted to practice law in Florida ,» and am 
Date 

now a member of Bar Association, at 

I am a member of the Bar of the 2 Judicial Circuit. 


($3.00) to cover one year’s dues. (Dues Signature of Applicant 
are $5.00 if admitted more than 7 years Business Address 

$3.00 for others). 


Application Endorsed by 


Approved 


Chr. Committee on Membership 


Mail to Ed R. Bentley, Secretary-Treasurer, Lakeland. 
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ATTORNEYS’ 
TEXTBOOK of 
MEDICINE 


By RoscoE N. Gray, M. D. 


Surgical Director Aetna Life Insurance Company 


A Practical Guide in the handling and trial of claims, written 
for lawyers by a doctor whose experience with over 700 affili- 
ated attorneys has given him complete understanding of what 
the lawyer must know about medicine, and how it must be 
told to him. 


—Covering many and varied disabilities and ailments en- 
countered in the medico-legal field, in a complete, thoroughly 
specific manner never before attempted for the guidance of 
attorneys. 


—With specific points and questions to be covered to prove 
or disprove liability. 


—wWith an index of 10,000 entries painstakingly prepared 


for lay use, giving entries for every conceivable method of 
listing a subject. 


One Large Volume, $12 delivered 


| For complete description write to: 


Matthew Bender & Company 


Incorporated 


109 State Street 296 Broadway 
ALBANY, N. Y. NEW YORK, N. Y. 
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In the Smallest Towns and 
in the Largest Cities 


Shepard's Citations do their part to meet the needs 
of America’s judges and lawyers. 


For sixty-one years Shepard's Citations have helped 
the American legal profession go forward. First, 
they were considered useful only in the bigger 
offices. Gradually they proved their worth in 
smaller offices. Today there is hardly an active law- 
yer who would attempt to practice law without them. 


They do their part in the small office, in the village, 
in the large and small offices of our cities, in court, 
in the law libraries and in the law schools. 


The lawyer who locates a case and wants to find 
other cases in point and to know the history and 
interpretation of these cases finds his need met with 
Shepard's Citations. 


The lawyer who has a statute and wants to find the 
history and interpretation of that statute finds his 
need met with Shepard's Citations. 


The judge and law student whose need extends be- 


yond a particular case or statute refers to the ap- 
propriate Shepard unit to meet his needs. 


Whatever the citation need there is a Shepard edi- 
tion to meet it. 


Shepard's Citations 

The Frank Shepard Company 
76-88 Lafayette Street 

New York 
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Late and Important Publications 


Barton and Browning, Federal Income and Estate Tax Laws, 6th 
Ed. (Revenue Acts of 1934, 1932, 1928, 1926, 1924 and 1921)... $15.00 


Encyclopedic Digest of Florida Reports, 15 Vols. and 1934 Pocket 


Parts, 160.00 
1934 Cumulative Supplement to the Compiled General Laws of 

Florida, 27.50 
Gilbert’s-Collier, Bankruptcy, 3rd Ed. 20.00 
Glenn on Liquidation 15.00 
Gray, Attorneys’ Text-Book of Medicine 12.00 
Hopkins, Annotated Federal Judicial Code, 4th Ed 10.00 
Redfearn, Wills and Administration of Estates in Florida... 15.00 
Restatement of the Law of Agency, 2 Vols 12.00 
Restatement of the Law of Contracts, 2 Vols. 12.00 
Restatement of the Law of Torts, 2 Vols 12.00 
Underhill, Criminal Evidence, 4th Ed., 15.00 
Wharton, Criminal Evidence, 11th Ed., 8 Vols 25.00 


(Prices include delivery). 


We receive as soon as publish- 
ed and carry in stock all the 
latest Text-Books. 


New 1934 Catalogue (new and 
used law books) Mailed 

on Request. 


The Harrison Company 


LAW BOOK PUBLISHERS) 
Atlanta, Georgia 


HARRISON SERVICE SAVES TIME . PROTECTS CLIENTS 
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